
S c h n a d e r  H a r r i s o n  S e g a l  &  L e w i s  L L P

S c h n a d e r
	 a t t o r n e y s 	 a t 	 l a w

S c h n a d e r  H a r r i s o n  S e g a l  &  L e w i s  L L P

S c h n a d e r
	 a t t o r n e y s 	 a t 	 l a w

S c h n a d e r  H a r r i s o n  S e g a l  &  L e w i s  L L P

S c h n a d e r
	 a t t o r n e y s 	 a t 	 l a w

N e w   Y o r k   P e N N s Y l v a N i a   C a l i f o r N i a   w a s h i N g t o N ,   D . C .   N e w   J e r s e Y   D e l a w a r eN e w   Y o r k   P e N N s Y l v a N i a   C a l i f o r N i a   w a s h i N g t o N ,   D . C .   N e w   J e r s e Y   D e l a w a r eN e w   Y o r k   P e N N s Y l v a N i a   C a l i f o r N i a   w a s h i N g t o N ,   D . C .   N e w   J e r s e Y   D e l a w a r e

March
2012

(continued on page 2)(continued on page 2)(continued on page 2)

Appellate	Rule	Amendments	Add		
New	Class	of	Cases	to	Those	Covered	by	
Longer	Appeal	Periods
B y  E m i l y  J .  H a n l o n

Lawyers handling matters involving the federal gov-
ernment are likely aware that a longer period applies 
for appealing a final judgment in federal court. In-
stead of the usual 30-day appeal period, a 60-day pe-
riod applies when the United States, a federal officer, 
or federal agency is a party to a case. Recent amend-
ments to the Federal Rules of Appellate Procedure 
have now expanded this class to include matters in 
which U.S. officers or employees who have been sued 
in their individual capacity are parties.

Effective December 1, 2011, amendments to Federal 
Rule of Appellate Procedure 4(a)(1)(B) added this 
new class of cases to the 60-day appeal period. By 
way of the Appeal Time Clarification Act of 2011, 
Congress amended the identical provision found at 
28 U.S.C. § 2107.  See S. 1637 & H.R. 2633, 112th 
Cong. (1st Sess. 2011). Federal Rule of Appellate 
Procedure 40(a)(1) was simultaneously amended to 
include this new class of cases in the category of cas-
es governed by the 45-day period, as opposed to the 
14-day period, for filing a Petition for Panel Rehear-
ing after entry of an appellate decision.  

The goal of these amendments was to clarify that the 
longer periods also apply in cases where a current or 
former U.S. officer or employee is sued in an indi-
vidual capacity. The new language in Rule 4(a)(1) 
and Rule 40(a)(1) encompasses “a current or former 
United States officer or employee sued in an individ-
ual capacity for an act or omission occurring in con-
nection with duties performed on the United States’ 
behalf — including all instances in which the United 
States represents that person when the judgment or 
order is entered or files the appeal for that person.” 
Previously, the longer periods applied only to cases 

where “the United States or its officer or agency is a 
party.” Longer appeal periods are necessary in cases 
where the United States or its officers or agencies 
are a party because “the Department of Justice needs 
time to review the case, determine whether an appeal 
should be taken, and secure the Solicitor General’s 
approval for that appeal.” H.R. Rep. 112-199 (2011). 
This reasoning is likewise applicable in cases where 
a U.S. officer or employee is sued in an individual 
capacity. Id.  

The Rules Committee adopted the “including all in-
stances” safe harbor provisions following the amend-
ed rule’s public comment period. The concern was 
raised that a party might rely on the longer appeal pe-
riod in a good faith belief that the case involved a cur-
rent or former U.S. officer or employee sued in an in-
dividual capacity for acts or omissions in the course of 
his or her job duties, only to risk the appeal being held 
untimely by a court that later concluded that the rel-
evant act or omission had not occurred in connection 
with federal duties. See Report of the Advisory Com-
mittee on Appellate Rules, at pp. 3-4 (May 28, 2010), 
available at http://www.ca9.uscourts.gov/datastore/
uploads/FR_Appellate_Proc_Amend_12-1-11.pdf 
(last visited March 14, 2012).

The resulting safe harbor provisions make clear that 
the longer periods apply in any case where the United 
States represents the officer or employee at the time 
of entry of the relevant judgment, or where the United 
States files the appeal on the officer or employee’s 
behalf — regardless of what a court ultimately rules 
about the officer or employee’s duties. The Commit-
tee Note explains that under new Rule 4(a)(1)(B)(iv), 
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advice or create an attorney–client relationship with 
those who read it. Readers should obtain profession-
al legal advice before taking any legal action.
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for example, a case automatically qualifies for the 60-
day appeal period if: (1) a legal officer of the United 
States has appeared as counsel for the officer or em-
ployee and has not withdrawn his or her appearance 
at the time of entry of the judgment or order appealed 
from, or (2) a legal officer of the United States ap-
pears as counsel for the officer or employee on the 
notice of appeal.

Lawyers handling matters involving current or for-
mer U.S. officers or employees should be aware of 
these new, longer time periods, but should exercise 
caution in taking advantage of them. Even with the 
safe harbor provision, the safest route for a party ap-
pealing an adverse judgment or seeking rehearing of 
an adverse appellate decision may be to seek review 
within the shorter time frames applicable to the vast 
majority of cases in federal court. u

This summary of legal issues is published for infor-
mational purposes only. It does not dispense legal 


