
Anchorage. Bellevue. Los Angeles. New York. Portland.  
San Francisco. Seattle. Shanghai. Washington, D.C. | dwt.com 

SPOTLIGHT ON CFPB ENFORCEMENT 
 UNCOVERING RECENT TRENDS, TRARGETS, AND 
PRIORITIES SURROUNDING PREPAID 

NBPCA Power of Prepaid 
Washington, DC  
Thursday, April 28, 2016 
 
Adam D. Maarec 
Davis Wright Tremaine 



Overview 

 Background – UDAAP as a CFPB enforcement priority 

 

 Spotting unfairness, deception, and abusiveness 

 

 Enforcement trends 
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UDAAP Background 

 Section 5 of the FTC Act prohibits UDAP 

– Wheeler-Lea Act of 1938 expanded FTC powers from preventing unfair 
competition to UDAP 

• FTC has enforcement authority over many non-banks 

• Banking regulators have enforcement authority over banks 

 State authorities enforce state UDAP statutes 

 But Dodd-Frank changes the regulatory focus 
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The Catalyst 
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Democracy Journal, Summer 2007 
  

 



CFPB’s Bold Mission to Protect Americans 
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Past UDAAP Actions & Trends  
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Past UDAAP Actions & Trends  
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Achieving Compliance & Avoiding Enforcement 
Actions 

 UDAAP risks tend to be assessed after 
negotiating technical compliance must-haves 

 “Show me the law that says we can’t do this” 

– Marching through unfairness, deception, and 
abusive elements 

• FDIC Guidance – FIL 26-2004 

• CFPB Exam Manual  

• Past UDAAP actions  

– Enforcement actions, bulletins, reports 

– Distinction between UDAAPs and remedial 
programs 

• UDAAP trends – applying analyses from one product 
line to another 
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First ensure 
technical 
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Standards for Determining What is Unfair or Deceptive 

 Assessing whether an act or practice is unfair 

– Cause or likely to cause substantial injury to consumers. 

– Consumers must not reasonably be able to avoid the injury. 

• For example:  

– Withholding material price information until after the consumer has 
committed to purchase the product or service; or   

– Subjecting consumers to undue influence or coercing them to purchase 
unwanted products or services. 

– The injury must not be outweighed by countervailing benefits to 
consumers or to competition. 

– Public policy may be considered. 
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Standards for Determining What is Unfair or Deceptive 

 Assessing whether an act or practice is deceptive 

– A representation, omission, or practice that misleads or is likely to 
mislead a reasonable consumer.  

– Acts or practices that have the potential to be deceptive include:  

‒ Misleading cost or price claims;  

‒ Bait-and-switch techniques;  

‒ Offering to provide a product or service that is not in fact available;  

‒ Omitting material limitations or conditions from an offer;  

‒ Selling a product unfit for the purposes for which it is sold; and  

‒ Failing to provide promised services. 
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Examples from CFPB Enforcement Actions 

Unfairness 

 Credit monitoring – promising 3 bureau monitoring but only 
monitoring 1 or 2 bureaus 

Deception 

 Misrepresentations of debt protection product features 

– Death benefit value: $25,000 vs. up to $25,000 of outstanding debt 

– Duration of benefits: 12 or 24 months of benefits vs. 3 months 

 Misleading representations of data security policies 
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Standards for Determining What is Abusive  

 An act or practice is abusive if it: 

– Materially interferes with the ability of a consumer to understand a 
term or condition of a consumer financial product or service; or  

– Takes unreasonable advantage of [either]:  

• A lack of understanding on the part of the consumer of the material risks, 
costs, or conditions of the product or service;  

• The inability of the consumer to protect the interests of the consumer in 
selecting or using a consumer financial product or service; or  

• The reasonable reliance by the consumer on a covered  person [such as a 
bank or other financial institution] to act in the interests of the consumer.  
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Examples from CFPB Enforcement Actions 

Abusiveness 

 Tribal lender’s collection of online payday loan debts rendered void by 
state usury laws 

– Lender stated that tribal law applied, not state or federal law 

– CFPB alleged: 

• Interference with consumers’ ability to understand that the debt was void under state 
law; and 

• Collecting on the void debt took unreasonable advantage of consumers’ lack of 
understanding.  

 Pension advance product failed to disclose interest rates and fees, and 
provided misleading information regarding the nature of the product as a 
loan and whether the product was comparatively better than a home 
equity loan for a particular consumer 
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A Few Enforcement Trends  

 Identify a problem and pursue it 

– Marketing – representations regarding costs and benefits 

– Debt collection tactics 

– Online payday loans – allegedly exceeding state usury caps 

– Mortgage servicing (and other loan servicing) 

– Discrimination – auto and mortgage lending 

 Targeting service providers 

 Targeting individuals – not “covered persons” but those who 
knowingly or recklessly provide substantial assistance to a UDAAP 
violation 

 Investigation sources vary – e.g. complaints, supervision, 
enforcement investigations, Bureau priorities, etc. 
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UDAAP Flags – Complaints  

 Complaints – CFPB began accepting prepaid complaints in July 
2014  

 Press release sought complaints about:  

– Problems managing, opening, or closing their account 

– Overdraft issues and incorrect or unexpected fees 

– Frauds, scams, or unauthorized transactions 

– Advertising, disclosures, and marketing practices 

– Adding money and savings or rewards features 
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UDAAP Flags – Complaints 

 CFPB highlights 
prepaid complaints in 
monthly complaint 
report – March 2016 
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Past UDAAP Actions – Lessons & Trends  

 Precedent set in enforcement actions; UDAAPs identified in bulletins, reports, etc. 

 Distinction between UDAAPs and remedial programs 
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Thank You! 

Adam D. Maarec 
Davis Wright Tremaine 

Washington, D.C. 
adammaarec@dwt.com 

202.973.4217 
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Disclaimer 

This presentation is a publication of Davis Wright Tremaine LLP.  Our purpose in 
making this presentation is to inform our clients and friends of recent legal 
developments.  It is not intended, nor should it be used, as a substitute for 
specific legal advise as legal counsel may only be given in response to inquiries 
regarding particular situations. 

 

Attorney advertising.  Prior results do not guarantee a similar outcome. 

 

Davis Wright Tremaine, the D logo, and Defining Success Together are registered 
trademarks of Davis Wright Tremaine LLP. 

 

© 2016 Davis Wright Tremaine LLP 
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