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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

STRAUS FAM LY CREAMERY

Plaintiffs, No. C02-1996 BZ

ORDER DENYI NG DEFENDANT’ S
MOTI ON FOR JUDGVENT ON THE
PLEADI NGS

V.
W LLI AM B. LYONS
Def endant .

N N N N N N N N N N

Before the court is defendant’s notion for judgnment on
the pleadings on plaintiffs’ third clai mpursuant to Federal
Rule of Civil Procedure 12(c).! For purposes of defendant’s
nmotion, the allegations of the non-noving party nust be
accepted as true and all inferences reasonably drawn from
t hose facts nust be construed in the non-noving party’s favor.

Hal Roach Studios, Inc. v. Richard Feiner and Co.., Inc., 896

F.2d 1542, 1550 (9'" Cir. 1990); Ceneral Conference Corp. of

Sevent h-Day Adventists v. Sevent h-Day Adventi st Congregati onal

Church, 887 F.2d 228, 230 (9'" Cir. 1989). Judgnent on the

pl eadi ngs is not appropriate if plaintiff’s conplaint raises

! The parties have consented to the jurisdiction of a
United States Magistrate Judge for all proceedings including

entry of final judgnment pursuant to 28 U S.C. § 636(c).
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i ssues of fact, which, if proved, would support recovery.

Sevent h- Day Adventist, 887 F.2d at 230.

Contrary to defendant’s argunent, the issue posed by the
third claimin plaintiffs’ conplaint is not whether the
ref erendum procedure itself as contained in California Food
and Agriculture Code section 62717 is unconstitutional. As
stated by plaintiffs, their claimis that the referendum
procedure “as applied to plaintiffs by defendant in denying
plaintiff’s petition for relief,” (Pl.”s Conpl. { 38),
violates their right to procedural due process, given the
adverse interests of plaintiffs and the rest of the mlk
producers eligible to vote of which the defendant is alleged
to be aware.

Gven plaintiffs’ allegation, | cannot say as a matter of
law that plaintiffs will be unable to prove a set of facts in
whi ch the perceived need for a majority of conventional mlk
producers to approve the changes in the m |k regulatory schene
plaintiffs seek would not establish a fundanental unfairness
that may violate plaintiffs’ due process rights. Because the
conplaint raises issues of fact that could support plaintiffs’
recovery, judgnent on the pleadings on plaintiff’s third claim
i s DENI ED.

Dat ed: January 23, 2003

/[ s/ Bernard Zi nmer nan
Bernard Zi mrer man
United States Magi strate Judge
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