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William J. Bernat is a partner in Nutter’s 
Business Department and a member 
of the firm’s Emerging Companies 
and Commercial Finance practice 
groups. Clients in the tech, life sciences, 
consumer/retail, and food & beverage 
industries rely on Will to help them 
navigate through private equity, venture 
capital, and angel financing transactions, 
as well as mergers and acquisitions, 
commercial lending transactions, and 
other corporate governance issues.

The breadth of deal variety stems from 
both the makeup of investors and the 
potential for a more nuanced return of 
investment thesis. Investors in these deals 
(if they aren’t friends and family) are in 
many cases industry insiders, such as 
venture arms of bigger players, distributors, 
co-packers, other service partners or 
dedicated F&B angel or venture groups.

How are early stage financing deals different in the food & beverage (F&B) 
space?

Why do these differences exist?

What’s the biggest takeaway for F&B entrepreneurs?

William Bernat: Unlike tech or life science, food & beverage deals tend to come in more 
varieties. Convertible note and preferred stock deals are still the most prevalent vehicles 
for investment, but it’s not unusual to see early deals structured through 
the sale of common stock. If the company has the leverage to do 
it, issuing common stock to early investors allows the founders to 
maintain many of the controls that often get diluted in a preferred 
stock deal. This is often important for early stage entrepreneurs 
implementing their vision. Companies also more frequently 
remain as LLCs in early F&B deals, as opposed to converting into 
C-corporations as part of the transaction. Although complex, LLCs 
provide the most flexibility to divorce economics from control and 
provide the most efficiency in situations where a growing company 
may want to distribute profits to its members.

WB: The breadth of deal variety stems from both the makeup of investors and the 
potential for a more nuanced return of investment thesis. Investors in these deals (if they 
aren’t friends and family) are in many cases industry insiders, such as venture arms of 
bigger players, distributors, co-packers, other service partners or dedicated F&B angel or 
venture groups. Their investment thesis often differs from a tech or life science investor at 
a similar stage. For example, a distribution partner may be willing to buy common stock 
in a company that vests upon achievement of certain milestones. Similarly, a strategic 
partner may be willing to get in early with a purchase of common stock in a potential target 
company as a prelude to a future acquisition.

F&B companies tend to be less binary in their opportunities for success. In biotech, the 
technology either works or it doesn’t, and companies are often either huge home runs or 
fail. Similarly, in most technology deals, because of the pace of technological innovation, 
companies are either successful or get quickly bypassed. In contrast, while many 
F&B companies can secure huge wins, many can be slower-growing highly profitable 
companies with a fanatical customer base. This allows companies to become profitable 
and offer investors the opportunity to monetize their investment through distributions in 
advance of an exit. F&B entrepreneurs may not always be successful in obtaining more 

“founder-friendly” terms, but there are opportunities for creativity in structuring. 

WB: Deal terms are important, but so is the fit between the company and its investors. 
While a founder may instinctually gravitate towards the deal with the highest possible 
valuation, entrepreneurs should look at the deal holistically and weigh valuation against 
other control features that they might be giving up as part of the transaction. Dilution 
isn’t so bad if the investors and board members joining the company can help grow the 
company and increase everyone’s share of the pie, especially while letting the founders 
steer the ship.

Nutter is a top-tier, Boston-based law 
firm that provides legal counsel to 
industry-leading companies, early stage 
entrepreneurs, institutions, foundations, 
and families, across the country and 
around the world. The firm’s lawyers are 
known for their client-centric approach 
and extensive experience in business 
and finance, intellectual property, 
litigation, real estate and land use, 
labor and employment, tax, and trusts 
and estates. Co-founded in 1879 by 
Louis D. Brandeis, who later became a 
renowned justice of the U.S. Supreme 
Court, Nutter is dedicated to helping 
companies prosper in today’s fast-
paced business environment. 

This update is for information purposes only and should not be construed as legal advice on any specific facts or circumstances. Under the rules of the 
Supreme Judicial Court of Massachusetts, this material may be considered as advertising. 
Copyright © 2016 Nutter McClennen & Fish LLP. All rights reserved.

mailto:hmerton%40nutter.com?subject=
http://www.nutter.com
http://www.nutter.com
https://twitter.com/NutterLaw
http://www.nutter.com
http://www.nutter.com/William-J-Bernat/
http://www.nutter.com/Emerging-Companies-Practice-Areas/
mailto:wbernat%40nutter.com?subject=

