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By Ary Rosenbaum, Esq.

22 years as an ERISA attorney, I’ve 
seen many hills and a few valleys. 
I’ve seen quite a few plan providers 

die in these valleys. After a booming mar-
ket for the last few years, the Coronavirus 
pandemic has caused a huge valley and 
the problem is that we don’t even know, 
to what extent. There is more to the Coro-
navirus pandemic that we haven’t seen yet 
and it may cause a valley for this business 
for the next years or so. What’s important is 
how we navigate this valley because while 
it may be challenges for some, there is an 
opportunity for all of us 
in growing our business 
as we navigate against 
a powerful storm.

The double-tap of 
Coronavirus

Since starting as an 
ERISA attorney in 1998, 
there were two huge 
market meltdowns. The 
tech market crash of 
2000 coupled with the 
September 11th attack 
was a huge market cor-
rection that negatively 
impacted the 401(k) 
business until 2002. In 
2008, we had the hous-
ing market bubble burst, 
which almost took 
down our entire finan-
cial industry with it. The 
Coronavirus pandemic 
will likely have a greater negative impact 
on our economy. Tens of millions of people 
unemployed don’t do wonders for the over-
all economy. In addition to stimulus pay-
ments being paid to Americans through the 
CARES Act, the Federal government also 
added some changes to allow for flexibility 
of retirement plan participants to access an 
in-service distribution that would be free 
from the early retirement distribution pen-
alty for those receiving a distribution prior 

top attaining age 59 ½. This new distribu-
tion form is different from the regular hard-
ship distribution because all participants 
will have to do is attest that they have been 
negatively impacted by COVID-19 by hav-
ing it, or having a spouse or dependent who 
has it, or have been negatively impacted 
at work because of COVID-19. While this 
distribution is a great option for participants 
who desperately need funds, we know as 
retirement plan providers that it’s a terrible 
thing. It’s a terrible thing for participants 
because they are raiding retirement plan as-

sets for today’s needs, especially after the 
stock markets plunged because of Coro-
navirus. Also, increased participant loan 
amounts as allowed for by the CARES Act 
due to Coronavirus will also have a nega-
tive impact because retirement savings or-
dinarily invested will now be loaned out to 
a participant where interest will only be ac-
cruing at 1 percent over prime. Also, if you 
get paid as a plan provider on plan assets, 
this “leakage” from this Coronavirus dis-

tribution or increased plan loans isn’t good 
for your bottom line. While the CARES 
Act will be bad for business, we don’t ex-
actly have much choice as millions of our 
fellow Americans are struggling financially 
from Coronavirus. During Passover, chil-
dren at the Seder ask questions as to why 
Passover is different from all other nights? 
The CARES Act and the allowable Coro-
navirus distributions are why this pandem-
ic is different from all other bear markets. 

You can’t afford to do free work
A lot of the larger, 

bundled providers have 
announced that they 
will waive all partici-
pant fees resulting from 
Coronavirus related dis-
tributions. The beauty 
of bundled providers is 
that they see their role 
as a third-party admin-
istrator (TPA) as an an-
cillary business since 
they’re in the TPA busi-
ness to distribute their 
mutual funds. When 
they see TPA work as 
ancillary and their meat 
and potatoes are mutual 
funds, it makes sense 
that they can afford to 
waive these distribution 
fees. While it’s noble 
of them to waive fees, I 
don’t think any unbun-

dled TPA should match them. Many years 
ago, an advisor asked me if I drafted Solo 
401(k) plans and I told him that I couldn’t 
compete with free when the Fidelity and 
Charles Schwabs of the world charge noth-
ing for the plan document. It’s my opinion 
that your time is valuable and whether it’s 
participant distributions or giving financial 
advice, you need to be compensated for 
your time. If you’re a TPA and you have 
a full load of distributions that need to be 
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processed because it’s Coro-
navirus, that’s a ton of work 
you have to do that needs 
to be compensated. While 
waiving fees for participants 
taking these distributions is 
a nice thing to do, consider 
your business and the time 
and the cost that is needed 
to process those distribution 
requests. I’m not even going 
to debate whether being good 
to participants by waiving the 
distribution fee will help you 
with the plan sponsor since 
most sponsors I’ve represent-
ed care very little about the 
fees charged to a participant 
for any form of distribution. 
I don’t think the goodwill 
shown towards participants 
receiving a distribution will do much with 
the powers that be, which is the plan spon-
sor. In the end, we can debate whether waiv-
ing these fees is a good thing for your busi-
ness, but my feeling has always been that 
any work you provide should be compen-
sated. Anytime I have given away free legal 
services, I’ve devalued my legal services.

You can sell in times like these
From experience, when times are bad, 

employers usually don’t want to talk about 
401(k) plans, especially setting up new 
ones. However, when 401(k) plans are hav-
ing awful returns because of the market, 
plan sponsors tend to focus on one issue 
at times like that: they focus on fees. His-
tory has shown that concerns about 401(k) 
fees and calls for fee disclosure (before 
the regulation was implemented) always 
spikes when the stock market has hit the 
skids. I never took a course in psychology, 
but I think that happens because plan spon-
sors who feel helpless about the markets 
will focus on something they can control, 
which are the fees on their plan. Marketing 
your services as a plan provider maybe like 
swimming against the tide, but I think it’s 
wise to do because much of the competition 
isn’t. Whether it’s pooled employer plans 
in 2021 or an eventual bull market, there is 
plenty of positive things to talk about when 
talking to potential plan sponsor clients.

Keeping the team together
If I’ve learned one thing over the past 22 

years is that good help is hard to find. We 
work in an industry that requires knowledge 
and knowledge only comes through proper 

training. The sad part is that there are so 
many people in this industry that don’t 
have the requisite training. If you have well 
trained employees, it’s important you keep 
them because great employees are few and 
far between. I worked as an attorney affili-
ated with a Long Island based TPA during 
the 2000-2002 market correction. It was a 
TPA that was always struggling, even after 
it was bought by a national accounting and 
consulting firm in 1999. The struggles were 
because there were too many chefs in the 
kitchen who were indecisive and needed 
to be paid. There were the same chefs who 
poorly ran the business until that national 
firm gobbled it from them. As the TPA 
struggled, there was a hiring size (except 
to hire one of the boss’ daughters as a re-
ceptionist because she needed something to 
do) and a pay freeze. Eventually, they had 
to let go a handful of employees. When I 
learned that 6-8 people were going to be 
let go, I figured in my head who would be 
let go because I assumed the weakest and 
most inefficient employees would be let 
go To my surprise, nobody on my list was 
terminated. The point here is that any re-
traction of business will lead to a retraction 
of staff. If you can avoid letting people go, 
do that. Good talent in the retirement plan 
business is hard to come by. So it’s impor-
tant that if you do have to make cuts, don’t 
cut back on the more expendable employ-
ees, rather cut the less talented “favorites”.

We will get through this as long as we 
can see

When I left the law firm I worked for, 
to start my practice, I predicted that they 
wouldn’t do very well. They were led by 

someone who liked to talk 
but didn’t like to lead. 10 
years later, I’m doing OK 
and the law firm is half the 
size of what it was when I 
left. There will be plan pro-
viders that will close up shop 
or be bought out during this 
financial crisis and the rea-
son was that those provid-
ers were being mismanaged. 
Running a business is like 
running a sailboat, you have 
to change your tactics based 
on the existing conditions. 
When I let Meyer Suozzi 
10 years ago, I knew that 
social media was the future 
of bringing in clientele. The 
managing attorney, Lois, 
thought little of it (despite 

her husband doing it in his practice), she 
acted as if my approach was the same as 
selling fresh fish out of the trunk of my 
car. You will only survive in this business 
if you identify change and change your 
approach. You can’t have the same ap-
proach to business when times are good 
and when times are bad, you also have to 
identify changes in the business landscape. 
Despite all the awards that she received, I 
knew someone like Lois was stuck in the 
1980s and the only way I could develop 
my clientele that could support myself and 
my family is by starting on my own. Don’t 
be arrogant like Lois was, understand 
that the business is constantly changing 
and that you have to adapt to change, just 
like the crew on an America’s Cup ship.


