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JASTA Amendments to FSIA Become Law
Introduction®

On September 28, 2016, the U.S. Congress overwhelmingly voted to override
President Obama’s veto of the Justice Against Sponsors of Terrorism Act
(JASTA), a bill whose purpose was to curtail foreign states’ ability to invoke
sovereign immunity in response to civil lawsuits alleging that the state(s) had
committed or aided a terrorist attack against U.S. nationals or interests.
JASTA was first introduced in Congress in December 2009, and more
recently reintroduced on September 16, 2015. Although members of
Congress expressed misgivings about JASTA’s “unintended consequences”
that could affect U.S. interests abroad, it by overriding the veto by wide
majorities, JASTA has become law.

JASTA amends the U.S. Foreign Sovereign Immunities Act (FSIA), the legal
regime that governs litigation against foreign sovereigns and state
instrumentalities in American courts. The FSIA establishes a general
presumption that foreign sovereigns are immune from suit, subject to certain
exceptions.? JASTA, however, creates a significantly expanded exception to
sovereign immunity designed to enable private plaintiffs to bring suit against
foreign states based on allegations that the state(s) committed or aided
terrorist acts against U.S. interests or nationals, and to legislatively abrogate
judicial decisions that had dismissed such cases brought by victims of the
September 11, 2011 attacks on the United States. While JASTA secured
major support in Congress, even though it was the subject of little committee
consideration, it passed the House and Senate unanimously by voice vote,
many members from both the House and Senate expressed concerns over the
legislation and flagged the need to “fix” the law. In addition, several
commentators — including the national security and defense establishment,
major think tanks and the editorial boards of major U.S. newspapers —
inveighed against its adoption and argued for reconsideration.® Furthermore,
several U.S. allies expressed alarm at Congress’ willingness to tinker with the
well-understood system of sovereign immunity.*

Sovereign Immunity under U.S. Law

The doctrine of sovereign immunity “occupies an important place in
international law and international relations”.> It is derived from the principle
of sovereign equality, meaning that all sovereign states are equal on the
international plane and, consequently, that no state should sit in judgment of
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another. Historically, sovereign immunity was absolute — no foreign state could be haled before the courts of another
state — the prevailing view being that conflicts involving states should be resolved through diplomacy, not private
Iitigation.6 In recent decades, however, as states and their instrumentalities have begun to take a more active and direct
role in world commerce, the international consensus moved toward a system of “restrictive immunity,” whereby states
retain their immunity for sovereign acts, but may be sued for commercial or other acts that are non-discretionary in
nature or viewed as being clear violations of international law (such as expropriation of property).

The U.S. approach to sovereign immunity has broadly mirrored the international consensus. The U.S. began to follow
the restrictive immunity doctrine in 1952, when it was adopted as policy by the U.S. Department of State;’ and the
restrictive immunity doctrine forms the framework of the FSIA, which was adopted in 1976 to eliminate the executive
branch’s involvement in immunity determinations and give that role to the judiciary..

Section 1604 of the FSIA provides that foreign states are generally immune from the jurisdiction of U.S. state and
federal courts. This immunity extends not only to the state itself, but also to any “agency or instrumentality” of the

foreign state, including political organs and corporate bodies that are majority-owned by the foreign state directly.®
Section 1605 sets forth a limited number of exceptions to sovereign immunity, including:

o Where the foreign state has waived immunity, either expressly or by implication;

o Where the claim is based on a commercial activity with some nexus to the United States;
e Where the claim is based on an expropriation of property in violation of international law;
o Where the claim involves a tort that has caused injury in the United States;

o Where the claim seeks to enforce an award resulting from an arbitration that the foreign state agreed to
participate in;

e Where the claim seeks redress for injuries suffered as a result of an act of terrorism, but only where the foreign
state was designated as a “state sponsor of terrorism” under U.S. law.

The FSIA provides for several other limitations on the ability to bring suit against foreign states within the U.S. For
instance, foreign states are entitled to specific methods of service of process, punitive damages may not be imposed

against a foreign state,’ cases against foreign states may not be tried to a jury, and foreign states enjoy immunities from
attachment and execution which can make it difficult to enforce judgments rendered against them.

What JASTA Changes

JASTA amends the FSIA by creating a new Section 1605B, allowing U.S. courts to hear any case where a plaintiff
seeks money damages from a foreign state for physical injury to person or property or death occurring in the United
States, provided that these injuries are caused by:

e an act of international terrorism in the United States; and

e atortious act of the foreign state, or of any official, employee or agent of the foreign state while acting within
the scope of his or her office, employment or agency.
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The effect of this provision is to make it significantly easier for a plaintiff to sue a foreign state that is accused of either
committing or abetting an act of international terrorism that injures U.S. citizens.

Specifically, JASTA serves to expand the “noncommercial tort” exception to the FSIA.** Since the Supreme Court’s
1989 decision in Argentine Republic v. Amerada Hess Shipping Corp.,* the tort exception has been interpreted as
applying only where both the tort was committed in the United States and the resulting injury occurred in the United
States. This “entire tort rule” was applied to dismiss actions brought against certain foreign state instrumentalities that
the plaintiffs alleged had assisted with the September 11" attacks. Because the alleged tortious conduct occurred
outside the United States, however, the court found that the entire tort rule barred the suit.®> JASTA, however,
abrogates the entire tort rule in cases involving international terrorism, specifically providing that foreign states may be
subject to jurisdiction “regardless of where the tortious act or acts of the foreign state occurred.” As such, a foreign
state can now be sued in U.S. courts for alleged tortious conduct committed anywhere in the world, as long as there is a
nexus to an act of terrorism occurring within the United States.

In addition to this expansion of the tort exception, JASTA has retroactive effect. Section 7 of the law provides that it
will apply to any civil action pending on, or commenced on or after, JASTA’s date of enactment. Moreover, JASTA
will apply to any civil action arising out of an injury to person, property, or business on or after September 11", 2001.*

JASTA includes a mechanism through which U.S. courts can stay civil actions brought against foreign states. Section
5(b) of the Act allows the Attorney General to intervene in any proceeding brought under JASTA for the purpose of
seeking a stay.'® Section 5(c) authorizes U.S. courts to stay JASTA proceedings if the Secretary of State certifies that
the U.S. is engaged in good faith negotiations with the foreign state defendant concerning the resolution of claims
against that foreign state. This stay may last a maximum of 180 days, but extensions must be granted if the Secretary of
State certifies that discussions are still ongoing.™® This provision appears to have been designed to ensure that private
lawsuits brought under JASTA do not undermine diplomatic efforts undertaken in the wake of a terrorist event.

What JASTA Doesn’t Change

These significant changes notwithstanding, JASTA does not alter the FSIA’s regime pertaining to attachment and
execution of foreign state assets. FSIA Sections 1609-1611 continue to provide that the property of a foreign state is
only subject to attachment and execution if that property is (a) located in the United States, and (b) used for a
commercial activity in the United States.'” Furthermore, U.S. law continues to provide that foreign states and their
agencies and instrumentalities are entitled to a presumption of judicial independence for purposes of execution of
judgments, meaning that where a judgment is rendered against a state, that judgment cannot be executed against the
assets of a state instrumentality (or vice versa) unless the instrumentality is shown to be a mere “alter ego” of the state.*®
Finally, JASTA does not alter the legal regime governing the immunity of foreign individuals from suit in U.S. Courts.
This type of immunity falls outside the ambit of the FSIA, and rather is governed by judge-made common law.*

JASTA’s Consequences and Implications

It is, at this early state, impossible to predict how JASTA will change the legal landscape surrounding acts of terrorism.
It seems likely, however, that plaintiffs seeking to bring claims in response to terrorist acts now have a clear incentive to
allege foreign state involvement. The most likely consequence of JASTA’s adoption in the immediate term, therefore,
will be a significant increase in civil actions against foreign states in U.S. courts. In fact, the first suit brought under
JASTA was filed only two days after President Obama’s veto was overridden.?® Plaintiffs may be particularly eager to
bring suit against foreign states viewed as having “deep pockets”, and therefore able to pay the large judgments that
may often result from terrorist attacks. JASTA may also spur the reinstatement of cases related to the September 11"
attacks that had previously been dismissed by federal courts.
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Additional consequences seem likely as well:

o Plaintiffs bringing JASTA cases against foreign states will seek to use expansive U.S. discovery procedures to
search for any potential proof of foreign states’ complicity in terrorist attacks. This politically-charged
discovery has the potential to be viewed as particularly sensitive or invasive, and may lead to considerable
tensions between plaintiffs, foreign states, and even the U.S. government, which may fear the disclosure by
foreign states of sensitive diplomatic communications that the defendant state may, through the discovery
process, be compelled to reveal.

o JASTA seems likely to encourage other states to adopt reciprocal statutes in foreign states, thus subjecting the
U.S. and its instrumentalities (and, potentially, service members) to additional lawsuits in foreign courts This
was a central concern of the Obama administration and other U.S. critics of the Act.”* Whereas the United
States has long sought to compensate foreign victims of U.S. action through voluntary compensation programs,
foreign states threatened by JASTA may decide to allow their citizens to sue the United States in their own
courts, rather than rely on U.S. compensation programs. Already, there has been a suggestion by an Iraqi
lobbyist group that, in light of JASTA, the U.S. should be made to pay compensation for damages arising out of
the 2003 invasion of Iraq.?

e Foreign states and instrumentalities — and their business partners — may seek to reduce their exposure to U.S.
judgments by removing their assets from the United States and/or reconsider their commercial relationships
with U.S. firms.

Based on significant concerns expressed in the United States, including by members of Congress, JASTA may be
amended to narrow its application in an attempt to avoid the passage of reciprocal measures internationally that could
affect U.S. interests. The exact nature of amendments remain to be seen, but the debate will continue after the elections
on November 8, 2016.

Celebrating more than 130 years of service, King & Spalding is an international law firm that represents a broad array of clients, including half of the Fortune
Global 100, with 900 lawyers in 18 offices in the United States, Europe, the Middle East and Asia. The firm has handled matters in over 160 countries on six
continents and is consistently recognized for the results it obtains, uncompromising commitment to quality and dedication to understanding the business and
culture of its clients. More information is available at www.kslaw.com.

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal advice. In some jurisdictions,
this may be considered “Attorney Advertising.”
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