
By Deanna Reiss
In most situations, you can be sued for using some-
one else’s name, likeness or other personal attributes 
without permission, for an exploitative purpose. This 
means you can run into trouble when you utilize some-
one’s name or photograph, or in this case avatar, in a 
commercial setting, such as advertising or other pro-
motional activities.

There are two distinct claims that apply to these un-
authorized uses: (1) invasion of the First Amendment’s 
Right of Privacy through misappropriation of name 
or likeness and (2) violation of the right of publicity. 
Only human beings, and not corporations, have rights 
of publicity and privacy interests that can be invaded 
by misappropriation of name or likeness. You cannot 
invade the privacy of a dead person, so you generally 
cannot be sued for misappropriation of name or like-
ness of a dead person, unless the misappropriation took 
place before the person in question died. However, in 
many states the right of privacy survives after death, so 
you could be sued for violating the publicity rights of 
a dead person. This is most likely to come up with an 
athlete or celebrity.

In a claim for unlawful use of name or likeness:

1. Plaintiff must show that the defendant used an as-
pect of his or her identity that is protected by law;

2. Plaintiff must show that the defendant used his or 
her likeness for a commercial or other exploitative 
purpose;

3. Plaintiff must establish that he/she did not give per-
mission for the offending use.

There have been several recent cases involving fa-
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The cases have turned on several different issues 
and therefore have garnered different results. One ma-
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cense the use the name/image/likeness to another com-
pany. Moreover, when does a person’s right to control 
his own image trump the free speech right of others 
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addresses some of the same issues and may or may not 
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papers to include additional evidence to plead their 
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produce the most realistic videogames possible in the 
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Famous Athletes Lash Out at Those 
Who Use their Name, Likeness or  

Other Personal Attributes Without Permission
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Reiss is a New York City-based attorney who can be 
reached at ����������		@ReissLaw.com
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ment managers to glean precisely idiosyncratic indi-
vidual player details, down to wristbands and visors. 
The only omissions are player names and jersey num-
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enables the gamer to attach player names and numbers 
without much effort.
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hibitions on the commercial use of their name, picture 
and likeness . . . and that they have not violated any 
amateur rules.’
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player likenesses can be used, in fact, the avatar, for all 
intents and purposes, remains the same, since it was 
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version, when the athlete’s name and number became 
part of the avatar, the avatar had not morphed at all 
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Player names, and likenesses and publicity 
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hibition on using amateur athletes’ likenesses, it would 
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between and among themselves (read: conspired) to 
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games for their own monetary gain and without any 
compensation to any individual athletes.
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continues to use Plaintiffs’names, images, likenesses, 
and distinctive appearances without their consent and 
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a direct result of such conduct.

Plaintiffs never gave permission to utilize their 
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others have failed. Plaintiffs seem to have met all three 
elements for unlawful use of name or likeness. It will 
now come down to weighing the interests and rights of 
the parties involved.
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