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The Future of Commercial and Investment
Arbitration in South Africa

Mixed Signals & Serious Implicartions for Foreign Investors
Introduction

In late 2017, South Africa modernized its International Arbitration Act (the
“IAA”) and showed potential to become the arbitral seat of choice for
arbitrations involving African parties. Just a few months later, however,
South Africa took a step in the opposite direction when its Protection of
Investment Act 22 of 2015 came into effect and replaced all of South
Africa’s bilateral investment treaties (“BITs”) with watered-down
protections for foreign investors and no right to investor-State arbitration.

These mixed signals have serious implications for foreign investors
looking to invest in South Africa, who should assess their investment
risks against this background. On balance, foreign investors entering into
commercial contracts with South African parties may consider South
Africa the agreed seat for arbitration, while new investors investing in
South Africa should channel their investments through countries that
have BITs with South Africa that have not yet been terminated.

Background: Arbitration in Sub-Saharan Africa and South Africa

In recent years, there has been an increase in the number of arbitrations
involving sub-Saharan African parties, but no sub-Saharan African seat
of arbitration has emerged for those disputes. According to dispute
resolution statistics for 2017 from the International Chamber of
Commerce (the “ICC”), the number of sub-Saharan African nationalities
represented in 2017 filings rose from 109 in 2016 to 153 in 2017, and the
number of cases involving South African parties doubled in 2017.

However, parties seldom selected a sub-Saharan African country as the
seat of arbitration in 2017: they chose Burkina Faso once, Cameroon
once, South Africa thrice and Tanzania once. South Africa is therefore a
good option for a much-needed seat for arbitration within Africa.

South Africa Adopts A New International Arbitration Act
The new IAA, which entered into force on 20 December 2017, introduced

three necessary improvements to the South African international
arbitration system:
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1) the legal framework that applies to South African
seated arbitrations are aligned with international
standards;

2) South Africa is now aligned with the New York
Convention in terms of restrictive grounds to
refuse recognition and enforcement; and

3) certain obstacles to arbitration of disputes have
been removed and party autonomy restored.

First, South Africa abrogated its outdated Arbitration Act
No. 42 of 1965 as regards international arbitrations
seated in South Africa and replaced it with the United
Nations Commission on International Trade Law
(“UNCITRAL”) Model Law on International Commercial
Arbitration (as modified in 2006), with a few minor
variations. The Arbitration Act No. 42 of 1965 remains
applicable to domestic arbitrations.

The UNCITRAL Model Law is widely regarded as
encapsulating international norms and best practices for
international arbitration, and with it in place, international
businesses can have more confidence in arbitrations
seated in South Africa. The main welcome changes
under the new IAA are the severability of the arbitration
agreement, the statutory power of arbitral tribunals to
determine their own jurisdiction (which did not exist under
the 1965 act) and narrower grounds to set aside awards
aligned on the UNCITRAL Model Law. The new IAA
further expressly specifies that it applies to any
commercial international arbitration to which a public
body is a party.

Second, the IAA replaced the Recognition and
Enforcement of Foreign Arbitral Awards Act No. 40 of
1977, which had been promulgated to give effect to the
New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards. The IAA gives
effect to South Africa’s obligations under the New York
Convention, which it annexes as a Schedule 3. The
grounds for South African courts to set aside an award
rendered in South Africa are almost identical (Article 34).
In short, the recognition and enforcement regime under
the 1AA allows for the setting aside or denial of
recognition and the enforcement of an award only on
limited grounds.

Third, the IAA removed an obstacle to arbitrating mining
disputes by no longer requiring the permission of the
minister of economic affairs to enforce foreign arbitral
awards related to mining and production as was the case
under the 1978 Protection of Businesses Act, which is no
longer applicable. The IAA should encourage parties to
arbitrate their mining disputes relating to South Africa,

armed with the confidence that their foreign awards can
be enforced in South Africa.

Turning to arbitral institutions, the Arbitration Foundation
of Southern Africa (the “AFSA”) was founded in 1996.
AFSA created AFSA International in 2017 to administer
cross-border disputes except for China-Africa ones,
which are to be heard by the China-Africa Joint
Arbitration Centre (the “CAJAC”) created in 2018. We
are not aware of CAJAC having administered any
arbitration yet. AFSA International itself is a young
arbitral institution, although its international caseload has
doubled since the enactment of the I1AA.

Other alternatives involve having the ICC or other well
established arbitral institutions administer their cases
seated in South Africa.

South Africa Rejects Investment Treaty Arbitration

Just as South Africa made substantial progress on the
commercial arbitration front, however, it took steps back
on the investment treaty arbitration front.

From terminating BITs to promulgating legislation with
diluted substantive and procedural protections of foreign
investors, South Africa’s actions have dramatically
changed the legal climate and risk assessments for such
investors.

In 2007, investors from ltaly and Luxembourg
commenced an investment treaty arbitration against
South Africa under the applicable BITs, claiming that
policies inspired by South Africa’s Black Economic
Empowerment program - including requirements that
foreign investors divest a portion of their equity stake to a
local historically disadvantaged South African - amounted
to expropriation of their investments in the granite sector.

The arbitration generated intense debate about the
interaction between South Africa’s constitutional law and
international investment law obligations and triggered
South Africa’s review of its BITs. The investors ultimately
reached a settlement with South African mining
regulators in which the investors were permitted to sell
only 5 percent (rather than 26 percent) of their company
to local historically disadvantaged South Africans.

In 2010, the South African government concluded the
three-year review of its BITs and found that they “open
the door for narrow commercial interests to subject
matters of vital national interest to unpredictable
international arbitration outcomes and are a direct
challenge to constitutional and democratic policy making.”
The South African Cabinet therefore decided in July 2010
that South Africa would:

Tokyo Dispute and Crisis Management Newsletter — Edition No. 39



KING & SPALDING

Tokyo Dispute and Crisis Management Newsletter

(i) refrain from entering into new BITs unless
there were compelling political or economic
reasons to do so;

(i) terminate its existing BITs; and
(iii) develop a new Foreign Investment Act.

To date, South Africa has terminated its BITs with
Argentina, Austria, Belgium-Luxembourg Economic
Union, Denmark, France, Germany, Netherlands, Spain,
Switzerland and the UK by providing written notice of
termination and/or by letting them expire. Further, South
Africa has refrained from ratifying 27 BITs it had signed
so that these never entered into force (e.g., with Angola,
Canada, Ethiopia, Ghana and Tanzania). Only 13 South
African BITs are in force as of today (with China, Cuba,
Finland, Greece, Iran, Italy, Korea, Mauritius, Nigeria,
Russia, Senegal, Sweden and Zimbabwe). South Africa
has not entered into any new BITs since 2010.

Some of the terminated BITs contain so-called sunset
clauses, meaning that the treaty continues to protect
investments made prior to termination for a certain period
of time following termination, such as 10 years
(Denmark), 15 years (Netherlands) or 20 years (France,
Germany, Switzerland and the UK). Some of the BITs
(e.g., Mauritius) still in force can be terminated at any
time by giving one year’s written notice (and also subject
to a sunset clause). Investors who channel their
investments through Mauritius (as is common) will still be
protected by a sunset clause of 20 years following
termination of the Mauritius BIT. Other BITs have an
ongoing period of validity - for example, in 2021 (Greece)
and 2027 (Korea) - and could be terminated upon notice
at least one year before the expiration of that period.

The government intends to phase out all its BITs and
replace them with the Protection of Investment Act 22 of
2015, which came into force by publication of a notice in
the Government Gazette on July 13, 2018. The
Protection of Investment Act affords foreign investors
less protection for their investments than they would
typically receive under BITs. For example, investors are
no longer guaranteed adequate compensation from
expropriation under international law (and only have a
right to property pursuant to Section 25 of the South
Africa Constitution), and investors do not have the usual
fair and equitable treatment protection (instead, they only
have a right to administrative and procedural justice as

provided for in the Constitution and applicable legislation).

The Protection of Investment Act also provides a carve-
out of the government’s right to “take measures that are
necessary for the fulfilment of the Republic’s obligations

in regard to the maintenance, compliance or restoration
of international peace and security, or the protection of
the security interests, including the financial stability of
the Republic.” Crucially, the Protection of Investment Act
does not provide for investor-State arbitration. Instead,
an investor-State dispute is to be mediated, and an
investor may resort to South African courts for the
resolution of such a dispute.

The government may consent to international arbitration,
subject to the exhaustion of domestic remedies, but such
arbitration is limited to State-to State arbitration - i.e.,
arbitration between the home State and the host State. In
sum, the Protection of Investment Act gives insufficient
protection to investors investing in South Africa by
limiting investors’ substantive and procedural rights and
is not a satisfactory substitute for investment treaty
protection from the investor’s perspective.

The same can be said of the only multilateral investment
treaty to which South Africa is a party, the South African
Development Community (“SADC”) Protocol on Finance
and Investment. The SADC was amended in 2016, with
the amendment coming into force on August 24, 2017, to
address concerns about investor-State arbitration. The
amendment limits the application of the agreement to
investors from SADC member States investing in another
member State; preserves the right of host States to take
regulatory measures consistent with social and economic
policy objectives; and removes the right to investor-State
arbitration, providing for settlement of such disputes
through courts or tribunals of the host State.

With BITs terminated in favor of the Protection of
Investment Act, foreign investors in South Africa are left
exposed, and the investment protection options for
foreign investors investing in South Africa are shrinking.

Recommendations & Conclusion

Investors can still take advantage of treaty protection by
structuring their investment - before a dispute is
foreseeable - to fall within the scope of a South African
BIT still in force and with a sunset clause (typically
through the incorporation of a special-purpose vehicle in
the counterpart country).

Further, foreign investors should attempt to negotiate
robust investment agreements with South Africa
containing, for instance, stabilization clauses to
safeguard their economic bargain in the face of changing
legislation, as well as arbitration clauses. Conversely,
South African investors can take advantage of treaty
protection by structuring their investments through a
home State that has a BIT with the host State. For
instance, a South African investor investing in the UK (a
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top destination for South African foreign direct
investment) could channel its investment through a
special-purpose vehicle in Mauritius to benefit from the
Mauritius-UK BIT.

In conclusion, foreign investors looking to invest in South
Africa should consider structuring their investments to
benefit from investment treaty protection despite South
Africa’s move away from investment treaties.

About the Author and our Trial and Global Disputes
Practice

Globally, King & Spalding has a preeminent Disputes
practice that comprises more than 600 lawyers in 20
offices, combining strong litigation, arbitration, and
regulatory expertise with deep-seated experience in
common and civil laws. King & Spalding arbitrators and
litigators have a passion for winning cases and are
recognized for our accomplishments in hearing and the
courtroom.

For International Arbitration, the firm also placed
second globally in Global Arbitration Review’s “GAR 30”
ranking, a guide to the world's leading international
arbitration practices. The GAR 30 highlighted the firm's
large portfolio of cases as counsel valued at over

US$ 128 billion and 78 pending cases as arbitrator, the
highest of any law firm. The GAR 30 commentary quotes
King & Spalding’s clients describing the firm’s practice as
“the very best arbitration law firm we have ever worked
with,” “committed and highly skilled,” “very pragmatic”
and “amazing”. King & Spalding was also recognised as
one of only three Band 1 International Arbitration firms in
Chambers Global 2018. In addition, our Asia team have
been recognised as elite international arbitration
practitioners in the region, earning top tier rankings in
Chambers Asia Pacific.

As for US litigation, forty-four of our trial lawyers are
named in the prestigious The Best Lawyers in America.
King & Spalding has (including nine retired partners) 20
members of the American College of Trial Lawyers,
widely considered to be the premier litigation, trial
practice and ethics association in the US. The
partnership includes two past presidents, ten active
members and nine retired members of the American
College of Trial Lawyers. Thirty-nine of our litigation
partners are named as leaders in their field by Chambers
USA.

Elodie Dulac is a partner in King & Spalding’s Singapore
office, represents clients in international commercial and
investment treaty arbitrations. She has particular
expertise in the energy and mining sectors as well as in
shareholders and joint venture disputes. In addition to

her work as counsel, Elodie sits as an arbitrator. She is a
co-founder and member of the Organising Committee of
the Annual East Africa International Arbitration
Conference. She has taught international arbitration and
international investment law at the Universities of Addis
Ababa, Mekelle and Bahir Dar in Ethiopia.
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The following links provide access to further King & Spalding Dispute Resolution and Crisis Management

publications.

Legal Updates

Investment Treaty Protection: Structuring
Investments into Africa through Mauritius to Benefit
from Investment Treaty Protection

Private Equity Investment: A Brewing Anti-
Corruption Enforcement Storm: Private Equity
Investments in SubSaharan Africa

International Investment Agreement: An Overview
of Chile’s International Investment Agreement
Program

Trade Agreement: United States And China Reach
"Phase One" Trade Agreement

Foreign Investment: CFIUS Proposes New Rules
Scrutinizing Foreign Investment

Trade Arsenal: The European Commission
Proposes to Boost Its Trade Arsenal Amid the
Paralysis of the WTO Appellate Body

WTO Dispute: United States Wins WTO
Dispute Against India Involving $7 Billion In
Export Subsidies

Sanctions System Annual Report: World
Bank Group Issues Sanctions System Annual
Report for 2019: Key Highlights

Updated Disclosure Policy: DOJ Releases
Updated Export Control and Sanctions
Voluntary Disclosure Policy

Africa Investment: Africa Investment
Opportunities: Risk and Reward

King & Spalding News

Market Recognition: Global Arbitration Review
Names King & Spalding Most Impressive Firm in
International Arbitration

Market Recognition: Legal 500 Latin America 2019
Ranks King & Spalding Among the Region’s Top
International Firms

Partner Hire: Asia-Pacific arbitration partner Peter
Chow joins the firm's International Arbitration team in
Singapore

Market Recognition: Lifetime Achievement Award: R.
Doak Bishop, King & Spalding

Market Recognition: Chambers Asia-Pacific
2020 Recognizes King & Spalding Among the
Region’s Top Firms

Market Recognition: Chambers UK 2020
Guide Recognizes King & Spalding With Multiple
Rankings

Case News: John Savage QC advises in a
shareholder dispute over the corporate
governance of India's largest airline, IndiGo

Partner Hire: Vanessa Alarcon Duvanel joins
K&S as counsel to launch the firm's international
arbitration practice in Geneva
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Global Contacts (with links to curricula vitae)

Global Arbitration Leadership

Chris Bailey Ed Kehoe
England & Japan* New York Office
Head of Tokyo Head of America

The Regional Asia Disputes Team
o
Emerson Holmes (Partner)

English Barrister
Construction

Stuart Isaacs, QC**
English Barrister
Trial & Global Disputes

Simon Dunbar (Partner)
New York & England New York & Philippines
Commercial Commercial

Kevin Lim (Senior Associate) Hanna Azkiya (Associate)
Singapore Indonesia
Trial and Global Disputes Bahasa Indonesia

Global Disputes Partners

Manuel Bautista, Jr. (Counsel)

e

John Savage, QC**
London Office
Head of EMEA

Peter Chow (Partner)
Singapore
Trial and Global Disputes

Donny Low (Senior Attorney)

New York & Australia

Anti-trust & Investigations

David Park (Associate)

Australia
Korean

Reggie Smith Sarah Walker
Houston London

James Berger Marc-Olivier Langlois
New York Paris

Craig Miles
Houston

i

Adrian Cole
Abu Dhabi

Wade Coriell
Singapore Office
Head of Asia

Elodie Dulac (Partner)
France & Cambodia*
Investor Treaty

Anisha Sud (Senior Associate)
Texas
Trial and Global Disputes

Xiaomao Min (Associate)
China
Mandarin

e

Tracie Renfroe
Houston

) |

Tom Sprange, QC**
London

* Registered Foreign Lawyer
** Queen’s Counsel
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https://www.kslaw.com/people/Reginald-Smith
https://www.kslaw.com/people/Sarah-Walker
https://www.kslaw.com/people/Craig-Miles
https://www.kslaw.com/people/tracie-renfroe
https://www.kslaw.com/people/James-Berger
https://www.kslaw.com/people/marc-olivier-langlois
https://www.kslaw.com/people/Adrian-Cole
https://www.kslaw.com/people/Thomas-Sprange
https://www.kslaw.com/people/Christopher-Bailey
https://www.kslaw.com/people/Edward-Kehoe
https://www.kslaw.com/people/John-Savage
https://www.kslaw.com/people/Wade-Coriell
https://www.kslaw.com/people/Stuart-Isaacs
https://www.kslaw.com/people/Emerson-Holmes
https://www.kslaw.com/people/Emerson-Holmes
https://www.kslaw.com/people/peter-chow
https://www.kslaw.com/people/Elodie-Dulac
https://www.kslaw.com/people/Simon-Dunbar
https://www.kslaw.com/people/manuel-jr-bautista
https://www.kslaw.com/people/Donny-Low
https://www.kslaw.com/people/anisha-sud
https://www.kslaw.com/people/kevin-lim
https://www.kslaw.com/people/Hanna-Azkiya
https://www.kslaw.com/people/David-Park
https://www.kslaw.com/people/Xiaomao-Min
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