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SEC/CORPORATE
Delaware Chancery Court Decision Demonstrates Continuing Risk to “Appraisal Arbitrage”

In a stark application of the adage that one should be careful what one wishes for—because one may get it—on
May 30, Vice Chancellor Sam Glasscock Il of the Delaware Chancery Court issued an opinion in In re Appraisal
of SWS Group, Inc. (C.A. No. 10554-VCG), a stockholder lawsuit seeking appraisal for the shares of SWS Group,
Inc. (SWS), a financially struggling bank and broker-dealer firm. The appraisal claim arose out of the merger of
SWS with Hilltop Holdings Inc. (Hilltop) in January 2015. The court’s decision on the fair value of the SWS shares
reduced the price paid to dissenting stockholders from the merger price of $6.92 per share, payable in a mixture of
cash and stock, to $6.38, payable in cash. This decision, and the resulting 7.8 percent reduction in consideration,
demonstrates the risks inherent in “appraisal arbitrage.”

Appraisal claims permit dissenting stockholders to pursue a claim for the fair value of their shares, based on the
value of the corporation as a going concern, not as a merger target. Such claims have become increasingly
popular in recent years, as investors use the appraisal process strategically to generate returns in the form of (1)
potentially huge dividends if a court assigns a fair value in excess of the deal price and (2) interest on any gain
from the appraisal at 5 percent plus the federal discount rate compounded monthly. This strategy, sometimes
known as “appraisal arbitrage” and driven by the opportunity to generate above-market returns, has been more
frequently employed in recent years.

The dissenting SWS stockholders argued that SWS was worth more than the $6.92 per-share price paid by
Hilltop, emphasizing both SWS’s excess capital of nearly $194 million (ironically, created by Hilltop when it
exercised SWS warrants in advance of the merger) and other offers received by SWS that were well above the
Hilltop offer. Hilltop, now the controlling stockholder of SWS, argued that the focus on the excess capital created
an inaccurate perception of SWS’ value, as the capital “created” by the exercise of the stock warrants did not
actually provide any additional real money to SWS. As a result, SWS was worth only $5.71 per share under
Hilltop’s analysis.

Recent decisions such as In re Appraisal of PetSmart Inc. and Merion Capital LP et al. v. Lender Processing
Services Inc. serve to highlight one risk in appraisal proceedings: that a well-constructed auction process will lead
to an efficient pricing outcome and to the court giving deference to the merger price. SWS Group highlights a
different, but equally, significant risk. Vice Chancellor Glasscock declined to give deference to the merger price,
saying that in this case, the merger process was unreliable. Instead, the court undertook its own analysis,
ultimately siding largely with SWS, and determined SWS's fair value was $6.38 per share, less than the per-share
price paid by Hilltop and far below the per-share price sought by the dissenting stockholders. Vice Chancellor
Glasscock noted that “when the merger price represents a transfer to the sellers of value arising solely from a
merger, these additions to deal price are properly removed from the calculation of fair value.” In other words,
mergers that present unique value to the parties involved due to synergies that are not available to the target on a
stand-alone, going-concern basis are very risky transactions in which to engage in appraisal arbitrage. Once
committed to an appraisal proceeding, a stockholder forgoes the ability to receive the merger consideration and
instead is left with whatever value the court assigns to the dissenting stockholder’s shares. Particularly in
synergies-driven mergers, this means that stockholders may receive less than the merger consideration, in
addition to having to bear the cost of the appraisal proceeding.



SWS Group may be part of a legislative and judicial trend that may curb the use of appraisal rights. While it gets
there by a different route, in that the court did not give deference to the merger price, the outcome of SWS Group
is consistent with a developing line of Delaware cases, which have supported a merger price less synergies
approach in appraisal cases. When coupled with legislative restrictions adopted in Delaware restricting their use to
cases like PetSmart and Lender Processing Services, which also showed deference to the merger price, it may be
that the hey-day of opportunistic appraisal proceeding has passed.

DERIVATIVES

See “CFTC Extends No-Action Relief to SEFs and DCMs From Certain Error Correction Regulations” and “NFA
Issues Notice Regarding Monthly Risk Data Reporting Requirements for Swap Dealers” in the CFTC section.

CFTC

CFTC Issues Order of Registration Permitting Eurex Zurich AG to Engage in Direct Access Trading From
the United States

On May 30, the Commodity Futures Trading Commission (CFTC) issued an Order of Registration (Order)
permitting Eurex Zurich AG (Eurex Zurich), a foreign derivatives exchange authorized by and subject to regulation
by Switzerland’s Financial Market Supervisory Authority (FINMA), to provide identified members and other US-
based participants with direct access to its electronic order entry and trade matching system. Factors considered
by the CFTC in issuing the Order included, but were not limited to, Eurex Zurich being subject to a regulatory and
supervisory regime under FINMA that is similar to that of the CFTC.

The Order of Registration is available here.
CFTC Extends No-Action Relief to SEFs and DCMs From Certain Error Correction Regulations

On May 30, the Commodity Futures Trading Commission’s (CFTC) Division of Market Oversight and Division of
Clearing and Risk (Divisions) issued Staff Letter 17-27, extending previously granted no-action relief to swap
execution facilities (SEFs) and designated contract markets (DCMs) from restrictions on using pre-arranged
trades to correct clerical or operational errors that (1) caused a swap to be rejected for clearing and thus become
void or (2) were discovered after a swap has been cleared. (For a more complete discussion of the previously
granted no-action relief, see the June 17, 2016, edition of Corporate and Financial Weekly Digest). The original
no-action relief had been set to expire on June 15. To allow the Divisions to consider a permanent solution to
regulating the correction of such errors, no-action relief will be extended until the effective date of any revised
CFTC regulations regarding methods of execution requirements and pre-arranged trading.

Staff Letter 17-27 is available here.
NFA Issues Notice Regarding Monthly Risk Data Reporting Requirements for Swap Dealers

On May 30, the National Futures Association (NFA) issued Interpretive Notice I-17-1 (Notice), which sets forth the
specific list of risk metrics that swap dealers (SDs) will be required to electronically report to NFA on a monthly
basis, beginning with the initial January 31, 2018, reporting deadline. NFA intends to use this information to
assess the market and credit risk exposure of member SDs. Metrics covered by the reports will include, but are
not limited to: (1) interest rate sensitivity, (2) credit spread sensitivity and (3) commodity market sensitivities.
Because of the differing business models used by member SDs, NFA has provided non-financial SDs with
alternative reporting metrics with respect to certain reporting categories, such as total stressed VaR and
commodity market sensitivities. NFA intends to offer educational programs regarding these requirements prior to
their December 31effective date.

Interpretive Notice 1-17-10 is available here.


http://www.cftc.gov/idc/groups/public/@otherif/documents/ifdocs/orgeurexchfbotorder170530.pdf
http://www.corporatefinancialweeklydigest.com/2016/06/articles/cftc-1/cftc-extends-no-action-relief-for-dcms-and-sefs-pertaining-to-clerical-and-operation-errors-in-swaps-trades/
http://www.cftc.gov/idc/groups/public/@lrlettergeneral/documents/letter/17-27.pdf
https://www.nfa.futures.org/news/newsNotice.asp?ArticleID=4817

BANKING

Federal Banking Agencies Issue Advisory on the Availability of Appraisers

On May 31, the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation,
the Office of the Comptroller of the Currency and the National Credit Union Administration jointly issued an
advisory addressing concerns from the financial industry regarding its perceived shortage of state certified and
licensed appraisers, particularly in rural areas. The advisory addresses the appraiser shortage and the
subsequent delays in obtaining an appraisal by highlighting two existing options: temporary practice permits and
temporary waivers.

Pursuant to Section 1122(a) of Title XI of the Financial Institutions Reform, Recovery, and Enforcement Act of
1989 (Title Xl), a state appraiser certifying or licensing agency is required to recognize the certification or license
of an appraiser issued by another state on a temporary basis for federally related transactions (FRT). Subject to
state law limitations, temporary practice permits could allow state certified or licensed appraisers to provide their
services in states where they are not certified or licensed, including those experiencing a shortage of appraisers.
Appraisers must apply to the relevant state appraiser regulatory agency for a temporary practice permit.

In addition, many states allow reciprocity and recognize the appraiser certification and licensing of another state,
which allows state certified and licensed appraisers to perform appraisals across state lines.

Moreover, Section 1119 of Title XI authorizes the Federal Financial Institutions Examination Council’s (FFIEC)
Appraisal Subcommittee, with the approval of the broader FFIEC, to grant temporary waivers of any requirement
relating to certification or licensing of individuals to perform appraisals under Title Xl in states or geographic
political subdivisions where there is a shortage of appraisers leading to significant delays in obtaining appraisals
when certain conditions are met.

Waiver requests may be submitted by any of the following: (1) a state appraiser certifying or licensing agency; (2)
a federal bank regulatory agency; (3) a regulated financial institution or credit union; or (4) other persons or
institutions with demonstrable interest in appraiser regulation. Regardless of who initially requests a waiver, if
granted, the requirement to use a certified or licensed appraiser on FRTs would be waived for all regulated
institutions engaging in FRTs in the affected geographic area.

The Interagency Advisory is available here.

BREXIT/EU DEVELOPMENTS

ESMA Publishes Opinion on Determining Third-Country Trading Venues

On May 31, the European Securities and Markets Authority (ESMA) published an opinion (Opinion) regarding
whether third-country trading venues are within scope of the post-trade transparency regime of the Markets in
Financial Instruments Regulation (MiFIR).

ESMA believes that information on transactions concluded by EU investment firms that are truly OTC, i.e.,
bilateral transactions with non-EU firms, or that are concluded on third-country trading venues that would not be
subject to a certain level of post-trade transparency, should be made public in the EU through an approved
publication arrangement (APA), as set out in Articles 20 and 21 of the MiFIR .

The Opinion states therefore, that, for the purposes of the post-trade transparency requirements of the MiFIR, EU
investment firms should not be required to publish information about transactions that are concluded on a third-
country trading venue that meets the following criteria:

e It operates a multilateral system, i.e., a system or facility in which multiple third-party buying and selling
interests in financial instruments are able to interact;


https://www.occ.gov/news-issuances/news-releases/2017/nr-ia-2017-60a.pdf

e Itis subject to authorization in accordance with the legal and supervisory framework of the third-country;

e Itis subject to supervision and enforcement on an ongoing basis in accordance with the legal and
supervisory framework of the third country by a competent authority that is a full signatory to the IOSCO
Multilateral Memorandum of Understanding Concerning Consultation and Cooperation and the Exchange of
Information; and,

e It has a post-trade transparency regime in place, which ensures that transactions concluded on that trading
venue are published as soon as possible after the transaction was executed or, in clearly defined situations,
after a deferral period.

ESMA will publish a list of trading venues that meet the above criteria, published as an annex to the Opinion,
which will be updated on an ongoing basis.

The Opinion is available here.

ESMA Updates MIFID Il Q&A on Commodity Derivatives

On May 31, the European Securities and Markets Authority (ESMA) updated a question and answer document
relating to commodity derivatives (Q&A) under the revised Markets in Financial Instruments Directive (MiFID II)
and the Markets in Financial Instruments Regulation (MiFIR).

The updated Q&A contains questions and answers relating to the following topics:

e position limits—specifically the definition of ‘lot’ for energy products;

e ancillary activity—including questions on who has to annually notify the relevant competent authority that
they make use of the ancillary activity exemption, who it should be made to and by when it needs to be
made. Also included are new questions relating to the privileged transactions exemption and the capital
employed test; and

e third country issues—specifically whether economically equivalent contracts traded on a third-country venue
should be considered economically equivalent over-the-counter derivatives (EEOTC) for position limit and
position reporting purposes under MiFID II.

The Q&A is available here.

European Commission Publishes Draft of EU Position Papers for Brexit Negotiations

On May 29, the European Commission (EC) published two draft papers (Position Papers) setting out the position
that it will take in negotiations with the United Kingdom relating to citizens’ rights (CR Paper) and the financial
settlement to be reached with the United Kingdom (FS Paper).

The CR Paper contains general principles relating to the treatment and status of EU and UK citizens after Brexit. It
states that both EU and UK nationals should have the same level of protection they currently enjoy, including the
right to permanent residency after five years of continuous residence; reciprocal equal treatment for EU citizens in
the UK and vice versa; and legal residence being respected at the time of the UK’s withdrawal. The CR Paper
also states that the EC should have full monitoring powers and the European Court of Justice should have
jurisdiction relating to such rights.

The FS Paper sets out general principles relating to the financial statement, which will need to be made between
the UK and EU on the UK’s withdrawal. The FS Paper envisages a single settlement and contains a list of the
multitude of entities who will be included in the financial settlement, such as the European Central Bank, who will
reimburse paid-in capital to the Bank of England.

The Position Papers are available here.


https://www.esma.europa.eu/system/files_force/library/esma70-154-165_smsc_opinion_transparency_third_countries.pdf?download=1
https://www.esma.europa.eu/sites/default/files/library/cdtf_qas.pdf
https://ec.europa.eu/commission/publications/draft-eu-position-papers-article-50-negotiations_en

For additional coverage on financial and regulatory news, visit Bridging the Week, authored by Katten’s Gary DeWaal.
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