ESG INVESTING FOR ERISA PLANS

* November 2020

— Under Trump administration, DOL regulations dropped environmental, social and governance (ESG)
terminology and set a high standard for considering factors other than purely financial projections for
investment alternatives

— A pecuniary factor is a factor that the plan fiduciary determines “will likely have a material effect on an
investment’s risk and/or return, based on appropriate investment horizons consistent with the plan’s
investment objectives and funding policy”

— Non-pecuniary factors can be considered if the plan fiduciary (i) determines and documents why pecuniary
factors are not sufficient to select between available alternatives, (ii) compares the pecuniary factors of the
alternatives and (iii) explains why considering non-pecuniary factors is in the best interests of the plan’s
participants and beneficiaries and served the retirement or other financial interests of the plan

« March 2021

— Under Biden administration, DOL stated that it will not enforce November 2020 regulations or pursue
enforcement actions against plan fiduciaries for failure to comply with November 2020 regulations
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ESG INVESTING FOR ERISA PLANS

October 2021

— Proposed regulations allow ESG factors and other “collateral benefits
(such as social good) to be used as a tie breaker when deciding
between financially-equivalent investments

— Climate change and other ESG factors can be financially material to
plan investments and therefore “will inevitably lead to better long-term
risk-adjusted returns, protecting the retirement savings

— ESG funds can be a plan’s default investment for participants who do
not make investment elections

— DOL is accepting comments on the proposed regulations through
December 13, 2021; regulations only take effect once finalized and
published

mwe.com

57272

Federal Register/ Vol. 86, No. 196/ Thursday, October 14,

2021/ Proposed Rules

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2550

RN AZ10-AC03

Prudence and Loyalty in Selecting Plan
Investments and Exercising

Shareholder Rights

AGENCY: Employee Benefits Secunn
Administration, Dej Labor.

ACTION: Proposed rule.

FOR FUATHER INFORMATION CONTACT: Fred
Acting Chief of the Division of
Regulations, Office of Regulations and
Interpretations, Employse Benefits
Security Administration, (202) 683
B500. This is not a toll-free numper.
Cusiomer Se

ERISA’s prudence and loyalty

uirements.
m%m June 30 and September 4, 2020,
the Department published in the
Federal proposed rules to
TEIAOVE AriOT Nomn- mgula[u?g:mame
En:lm the CI'-'R and to amen

rvice
Individeals interested n obtaining
information from the Department o

Labor eoncerning ERISA and emplnym
bengfit plans may call the Employee
Hanefils Security Administration
(EBSA) Toll-Fres Hotline, at 1-886—
444—EBSA [3272) or visit the

of Labar's websita
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adidresses:

= Federol eftulemaking Portal:
www.regulations gov. Follow the
instructions for submitting comments,

= Miuil: Office of Regulations and
Interpretations, Employee Benefits
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ESG INVESTING FOR ERISA PLANS

Selecting plan investments is a fiduciary act under ERISA

— Plan fiduciaries must act solely in the interest of participants and beneficiaries and cannot place other
interests above financially preparing participants for retirement

— Plan fiduciaries must act with the care, skill, prudence and diligence that a prudent person familiar
with such matters would use similar circumstances

« DOL has historically limited the extent to which factors other than the financial risk and returns of a fund
can be considered in selecting investments for an ERISA

» Current standards for taking ESG factors into account when selecting investments for ERISA plans are
unclear because the DOL is no longer enforcing current law (November 2020 regulations)

* Most plan fiduciaries remain cautious about considering non-financial factors when selecting plan
investments because an underperforming fund could be the basis for participant claims or litigation or
may need to be phased out again if DOL guidance changes
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