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FCBinfocus

ECB in focus is our blog dedicated to the banking supervisory activities of the European Central Bank (ECB). We
report on key developments in European banking regulation led by the ECB as part of the Single Supervisory

Mechanism (SSM).

SOME OF OUR RECENT POSTS

EU court's judgment sheds new light on how the
ECB should apply national administrative
measures

04 April 2024

The General Court of the European Union recently
delivered its judgment on a dispute between an
Austrian bank (BAWAG) and the ECB over the
imposition of an administrative measure for breaching
the large exposure limits. The case raises interesting
questions about the competence of the ECB to apply
national law provisions and the interpretation of national
law implementing EU directives.

Read more -»

Outsourcing on the rise: ECB warns of
increased reliance on third party providers

07 March 2024

Inits recent Supervisory Newsletter the ECB highlights
the jump in the number of outsourcing contracts as
banks have increased their reliance on non-EU
providers for IT related services.

Read more -»
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https://www.aoshearman.com/en/insights/ao-shearman-on-the-ecb/eu-courts-judgment-sheds-new-light-on-how-the-ecb-should-apply-national-administrative-measures
https://www.aoshearman.com/en/insights/ao-shearman-on-the-ecb/outsourcing-on-the-rise-ecb-warns-of-increased-reliance-on-third-party-providers

Culture matters—The ECBs approach to
assessing banks' culture and risk behaviour

26 September 2023

A recent speech by Frank Elderson, Vice-Chair of the
ECB Supervisory Board, places culture firmly on the
supervisory agenda. Mr Elderson considers how culture

can drive risk behaviour in banks and how the ECB goes

about assessing banks’ culture. The blog fea_tures views a}nd cc?mmen.tary from mgmbers of A&O Shearman’s
market-leading German financial services regulation practice.

Read more > For enquiries regarding A&O Shearman’s ECB in focus blog, please contact us.
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RegGateway

The All-in-One solution for regulatory monitoring & compliance

FEATURES

HORIZON SCANNING/REGULATORY
MONITORING

Identify new regulatory developments easily and
tailored to the specific type of regulated firm, so that
only relevant changes appear.

FINANCIAL REGULATORY LAW
SOURCEBOOK

A categorised collection of all laws in the field of
financial regulatory law for Europe and Germany
(constantly being expanded), which can be compiled
as an obligation register and commented on as
desired.

IMPLEMENTATION MANAGEMENT

Effective implementation (including tailored impact
analysis and gap analysis) of new legislation and agile
control using our project management tool (including
KPls).

CHANGE ANALYSIS AND PREVIEW OF
RULES

Read the future versions of a law early, including the
official explanatory memorandum, and identify any
legislative changes.
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1. Bankregulation

1.1 PRUDENTIAL REGULATION

a) General
(i) EU

EBA: Opinion on measures in accordance with Article 458 CRR following a notification by the De
Nederlandsche Bank

Status: Final

The EBA has published an Opinion following the notification by the Dutch Central Bank (De Nederlandsche Bank —
DNB) of its intention to extend a measure originally introduced in 2022 for a further two years until 2026. The
measure aims to maintain the resilience of institutions against a potential severe downturn in the residential real
estate market. This action comes amidst recent sustained real estate price increases. Based on the information
provided by the DNB, the EBA does not object to the extension of the measure.

The measure imposes a minimum average risk weight on Dutch housing loan portfolios for credit institutions that
have adopted an internal ratings-based (IRB) approach. The minimum average risk weight is based on a risk weight
function which relies on the Loan-to-Value (LTV) of each loan. The measure does not apply to exposures which are
wholly or partly covered by the Dutch National Mortgage Guarantee scheme (NHG). The period of application of the
two-year extension will start from 1 December 2024.

Inits Opinion, addressed to the Council, the European Commission and the DNB, the EBA takes note of the
continued elevated level of systemic risk related to the housing market in the Netherlands. The EBA continues to
acknowledge the risks from the high household indebtedness in the Netherlands and the large share of banks’
exposures to the residential real estate mortgage market, including high-LTV loans. The EBA invites the DNB to
closely monitor any overlaps of the proposed measure with the output floor and to stand ready to review the
calibration of the proposed measure.

Date of publication: 29/08/2024

b) Solvency/Own funds issues
(i) EU

EBA: Final report on draft RTS amending delegated regulations on profit and loss attribution
requirements, risk factor modellability assessment, and the treatment of FX and commodity risk in
the banking book

Status: Final

The EBA has finalised its draft amendments to the RTS on the market risk framework, also known as the
Fundamental Review of the Trading Book. CRR Il introduced a number of changes to the FRTB as implemented in
the EU via CRR I, and consequently mandated the EBA to review its RTS in areas where the underlying CRR legal
basis has been amended, namely on the treatment of foreign-exchange and commodity risk in the banking book,
the profit and loss attribution test and the risk factor modellability assessment.
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https://www.eba.europa.eu/sites/default/files/2024-08/337b9875-74f5-4cbf-84f0-7e67a20fe620/EBA%20Op-2024-06%20Opinion%20of%20the%20EBA%20on%20measures%20in%20accord.%20with%20Art.%20458%20of%20Reg.%20%28EU%29%20No%205752013.pdf
https://www.eba.europa.eu/sites/default/files/2024-08/337b9875-74f5-4cbf-84f0-7e67a20fe620/EBA%20Op-2024-06%20Opinion%20of%20the%20EBA%20on%20measures%20in%20accord.%20with%20Art.%20458%20of%20Reg.%20%28EU%29%20No%205752013.pdf
https://www.eba.europa.eu/sites/default/files/2024-08/317e9ce9-ff6b-4bb4-b09b-c18dd599059a/Final%20Report%20on%20draft%20amendments%20to%20the%20FRTB%20RTS%20%28EBA-RTS-2024-18%29.pdf
https://www.eba.europa.eu/sites/default/files/2024-08/317e9ce9-ff6b-4bb4-b09b-c18dd599059a/Final%20Report%20on%20draft%20amendments%20to%20the%20FRTB%20RTS%20%28EBA-RTS-2024-18%29.pdf
https://www.eba.europa.eu/sites/default/files/2024-08/317e9ce9-ff6b-4bb4-b09b-c18dd599059a/Final%20Report%20on%20draft%20amendments%20to%20the%20FRTB%20RTS%20%28EBA-RTS-2024-18%29.pdf

The EBA’s RTS therefore amend the following: (i) Commission Delegated Regulation (EU) 2022/2059, which sets
out the details on the profit and loss attribution test. The amending RTS remove the aggregation formula for
computing the total own funds requirements for market risk for an institution using the alternative internal model
approach as this formula has been now introduced in the CRR llI; (i) Commission Delegated Regulation (EU)
2022/2060, which relates to the risk factors’ modellability assessment. The amending RTS ensure that institutions
are able to identify how far they rely on a third-party vendor for the purpose of assessing the modellability of a risk
factor; and (iii) Commission Delegated Regulation (EU) 2023/1577, which relates to the treatment of foreign
exchange and commodity risk in the non-trading book. The amending RTS ensure that translation risk is duly
captured by institutions. The EBA will submit the final draft RTS to the EC for endorsement.

Date of publication: 13/08/2024

EBA: No-action letter in response to the EC’s Delegated Act postponing the application of the
market risk framework in the EU

Status: Final

The EBA has published a no-action letter in response to the EC’s postponement of the application of the revised
market risk framework, also know as the Fundamental Review of the Trading Book. In the no-action letter, the EBA
recommends that competent authorities should not prioritise any supervisory or enforcement action relating to the
amendments to the provisions setting the boundary between the banking and trading books, or those defining
internal risk transfers between books. The EBA also clarifies that the points it made in its separate no-action letter
on the same topic issued in 2023 should remain applicable. The EBA considers that the front-loaded application of
the revised provisions on the boundary and internal risk transfers, compared to the rest of the FRTB framework,
would subject institutions to an operationally complex, fragmented and costly two-step implementation. There are
also nojurisdictions at the global level that envisage such a two-step implementation of the FRTB framework. This
means that a front-loaded application of the boundary provisions would lead to global institutions being subject to
very different regulatory requirements depending on where the risk management is performed, leading to a
fragmentation of the regulatory framework.

In a separate document, the EBA shares some considerations on technical questions and implementation issues
arising from the postponement, that were deemed material and relevant with a view to achieving a harmonised
implementation of the market risk framework across institutions during the postponement period. The EBA also
provides clarity on the supervisory benchmarking exercise. The EBA considers that a legislative proposal to provide
the necessary legal certainty should be introduced by the EC, under an accelerated adoption procedure by the EP
and the Council, if possible.

Date of publication: 12/08/2024

EBA: Final report on draft ITS on amending Commission Implementing Regulation (EU) 2016/2070
with regard to the benchmarking of internal models

Status: Final

The EBA has published its final draft ITS amending the Implementing Regulation on the benchmarking of credit risk,
market risk and IFRS9 models for the 2025 exercise. The CRD requires competent authorities to conduct an annual
assessment of the quality of internal approaches used for the calculation of own funds requirements. To assist
competent authorities in this assessment, the EBA calculates and distributes benchmark values to competent
authorities that allows a comparison of individual institutions’ risk parameters. These benchmark values are based
on data submitted by institutions as laid out in Commission Implementing Regulation (EU) 2016/2070 which
specifies the benchmarking portfolios, templates and definitions to be used as part of the annual benchmarking
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https://www.eba.europa.eu/sites/default/files/2024-08/140fa244-d3f7-48f1-9ba9-f8223e2b16e7/No%20Action%20Letter%20on%20Boundary%20in%20light%20of%20the%20FRTB%20postponement%20%28EBA-OP-2024-05%29.pdf
https://www.eba.europa.eu/sites/default/files/2024-08/140fa244-d3f7-48f1-9ba9-f8223e2b16e7/No%20Action%20Letter%20on%20Boundary%20in%20light%20of%20the%20FRTB%20postponement%20%28EBA-OP-2024-05%29.pdf
https://www.eba.europa.eu/sites/default/files/2024-08/89032d91-4cd4-47c7-9496-3954db595933/FRTB%20postponement%20-%20Technical%20issues%20and%20Supervisory%20Benchmarking.pdf
https://www.eba.europa.eu/sites/default/files/2024-08/82c29066-bd52-4f67-a1a1-ff1b53953429/EBA-ITS-%202024-07%20Draft%20ITS%20on%20benchmarking%20of%20internal%20models.pdf
https://www.eba.europa.eu/sites/default/files/2024-08/82c29066-bd52-4f67-a1a1-ff1b53953429/EBA-ITS-%202024-07%20Draft%20ITS%20on%20benchmarking%20of%20internal%20models.pdf
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exercises. Proposed changes for the 2025 benchmarking exercise include the expansion to all asset classes of the
alternative standardised approach validation portfolios. Only minor changes are proposed in relation to credit risk.
The EBA notes that the templates based on the alternative internal model approach have not been implemented
because of the postponed implementation of the Fundamental Review of the Trading Book in the EU. The EBA has
submitted the draft ITS to the EC for endorsement.

Date of publication: 09/08/2024

c) Risk management/SREP/Pillar 2/Outsourcing/NPL
()] Germany

BaFin: Overview of the documents to be submitted under the Secondary Credit Market Act
(Ubersicht einzureichender Unterlagen nach dem KrZwMG)

Status: Final

BaFin has updated its outline of the documents to be submitted when applying for an authorisation to provide credit
services in accordance with Section 10 of the Secondary Credit Market Act (Kreditzweitmarktgesetz — KrZwMG).
The document provides companies that wish to apply for authorisation to provide credit services in accordance
with Section 10(1) KrZwMG with guidance on which documents must generally be submitted from the supervisory
authority’s point of view. This overview supplements the “Guidance Notice on the granting of authorization to
provide credit services in accordance with Section 10(1) KrZwMG” of the Deutsche Bundesbank. In particular,
reference is made to the right to request additional information from BaFin in accordance with Section 10(1)(3)
KrZzwMG.

Date of publication: 20/08/2024

d) Remuneration
() Germany

BMF: Zweites Zukunftsfinanzierungsgesetz

Status: Draft

The Federal Ministry of Finance (Bundesfinanzministerium — BMF) has published a minister’s bill on a second
Financing for the Future Act (Zweites Zukunftsfinanzierungsgesetz — 2. ZuFinG). The aim of this planned legislative
package, based on the first ZuFinG, is to ensure increasing investment in growth companies and infrastructure
projects by way of establishing more attractive legal and taxation related framework conditions. This is intended to
further strengthen the competitiveness and attractiveness of Germany as a financial centre and, in particular, to
improve financing options for young and dynamic companies.

In particular, rules so far only applicable to managers in systemically important banks, should in future also apply to
smaller financial institutions, insurance companies and investment firms. In order to make the framework conditions
more flexible for top earners in the financial sector, the protection against their dismissal will also be relaxed by
extending the existing regulations for risk-takers in systemically important banks to non-systemically important
banks as well as insurance companies, securities institutions and investment companies. In addition, the federal
government is planning to create a legally secure framework for investments in renewable energies and
infrastructure in order to implement urgently needed projects and accelerate the transition to a more sustainable
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https://www.bafin.de/SharedDocs/Downloads/DE/Anlage/dl_anlage_Uebersicht_einzureichende_Unterlagen_KrZwMG_BA.html
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/20_Legislaturperiode/2024-08-27-ZuFinG-II/2-Referentenentwurf.pdf?__blob=publicationFile&v=3

future. The draft also intends to implement the MiFIR Review Regulation, the Listing Act and the ESAP Directive and
obligations stemming from the Instant Payments Regulation.

Date of publication: 27/08/2024

e) Accounting/Prudential filter/Audit
(i) EU

EC: Draft Commission Notice on the interpretation of certain legal provisions in the Accounting
Directive, Audit Directive, Audit Regulation, Transparency Directive, Commission Delegated
Regulation (EU) 2023/2772 (“first ESRS delegated act”), and SFDR as regards sustainability
reporting

Status: Final

The EC has published a draft Commission Notice on the interpretation of certain legal provisions in the Accounting
Directive, Audit Directive, Regulation Audit Regulation, Transparency Directive, Regulation (EU) 2023/2772 (which
contains that first set of European Sustainability Reporting Standards), and the SFDR as regards sustainability
reporting. The notice contains a set of replies to FAQs clarifying the interpretation of certain provisions introduced
by the CSRD with the aim of facilitating their implementation by undertakings. They aim to support stakeholders in
the implementation of the EU corporate sustainability reporting rules. The FAQs include, among others, questions
addressing: (i) sustainability information reporting under Articles 19a and 29a of the Accounting Directive;

(ii) sustainability information reported under Article 40a of the Accounting Directive; (iii) assurance of sustainability
reporting; (iv) key intangible resources disclosures; (v) additional FAQs on requirements for third-country
undertakings; and (vi) the correlation between indicators published under CSRD and those published under SFDR.

Date of publication: 07/08/2024

1.2 RECOVERY AND RESOLUTION

(i) EU

EBA: Resolution convergence report and 2025 priorities

Status: Final

The EBA has published its 2024 European Resolution Examination Programme (EREP) report. The report sets three
priorities for resolution authorities and banks for 2025 and looks at the progress achieved in 2023, identifying any
areas of improvement. In 2023, convergence increased within the EU with regards to resolution planning practices
and objectives: (i) on MREL, only four banks did not meet their target as of 1 January 2024; (ii) on the
operationalisation of the bail-in tool, most resolution authorities have now published their bail-in mechanics and
consider that certain challenges (e.g., the identification of holders of instruments, suspension of trading and
requirements for issuing prospectuses for the new instruments) persist and are particularly prominent in relation to
third-country stakeholders; (iii) while some progress has been observed in the area of liquidity in resolution,
resolution authorities plan to further increase the intensity of their testing and to challenge the severity of banks’
scenarios; and (iv) resolution authorities have performed further testing of management information systems for
valuation as some banks showed significant gaps in data quality, automation, granularity and timeliness of report
delivery.
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https://finance.ec.europa.eu/document/download/c4e40e92-8633-4bda-97cf-0af13e70bc3f_en?filename=240807-faqs-corporate-sustainability-reporting_en.pdf
https://finance.ec.europa.eu/document/download/c4e40e92-8633-4bda-97cf-0af13e70bc3f_en?filename=240807-faqs-corporate-sustainability-reporting_en.pdf
https://finance.ec.europa.eu/document/download/c4e40e92-8633-4bda-97cf-0af13e70bc3f_en?filename=240807-faqs-corporate-sustainability-reporting_en.pdf
https://finance.ec.europa.eu/document/download/c4e40e92-8633-4bda-97cf-0af13e70bc3f_en?filename=240807-faqs-corporate-sustainability-reporting_en.pdf
https://www.eba.europa.eu/sites/default/files/2024-08/482b09a9-1153-4ebf-a654-893341b23933/EREP%202024%20convergence%20report%20%28EBA-Rep-2024-19%29.pdf
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The 2025 EREP priorities confirm and complement the areas of focus set for 2024, given their ongoing relevance
and the fact that work takes time on those complex topics. The key 2025 EREP topics are therefore the
operationalisation of resolution strategies, the management information system for valuation and the
operationalisation of liquidity strategies in resolution. New elements introduced for 2025 reflect policy and market
developments, progress and expertise gained by resolution authorities and embed a testing dimension which is
considered central for resolution readiness. Building up own funds and eligible liabilities is not a separate priority
anymore, given that most banks have met their MREL targets. However, to increase the effectiveness of the bail-in
tool, MREL qualitative aspects are to be further monitored as part of the operationalisation of resolution tools, and
quantitative aspects will be followed and disclosed by the EBA in its MREL Dashboard.

Date of publication: 13/08/2024

Corrigendum to Commission Implementing Regulation (EU) 2024/1618 amending Implementing
Regulation (EU) 2021/763 laying down ITS for the application of the CRR and BRRD with regard to
the supervisory reporting and public disclosure of the MREL

Status: Published in the OJ

A corrigendum to Implementing Regulation 2024/1618 has been published in the OJ. This Implementing Regulation
amends Implementing Regulation (EU) 2021/763 laying down ITS for the application of CRR and CRD with regard to
the supervisory reporting and public disclosure of the MREL. The corrigendum inserts Annex IV, disclosures on the
MREL - instructions into Regulation 2024/1618, which was not included in the version published in the OJ in June.

Date of publication: 08/08/2024
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2. Market regulation/
Conduct rules

21 GENERAL

(i) EU

ESMA: Risk monitoring report 2024

Status: Final

ESMA has published the second risk monitoring report of 2024, setting out the key risk drivers currently facing EU
financial markets. External events continue to have a strong impact on the evolution of financial markets, and ESMA
also sees high or very high overall risks in the markets within its remit. Less volatile markets earlier in 2024 and a
return of search-for-yield behaviour in riskier market segments suggested a general market anticipation of a ‘soft
landing’. However, more recent events show how markets remain very sensitive, especially to interest rate
developments, deteriorating credit risk and to political and electoral news. There remains a high risk of corrections
in a context of fragile market liquidity, in equity and in other markets.

Date of publication: 29/08/2024

22  CAPITAL MARKETS UNION

(i) Germany

BMF: Zweites Zukunftsfinanzierungsgesetz

Status: Draft

The Federal Ministry of Finance (Bundesfinanzministerium — BMF) has published a minister’s bill on a second
Financing for the Future Act (Zweites Zukunftsfinanzierungsgesetz — 2. ZuFinG). For more information, please see
section 1.1d) above.

Date of publication: 27/08/2024

23 CONSUMERPROTECTION RULES

(i) Germany

BaFin: Updated Circular 08/2023 on product oversight and governance arrangements for retail
banking products (Aktualisiertes Rundschreiben 08/2023 iiber die Uberwachung und Governance
von Bankprodukten im Privatkundengeschéft)

Status: Final
Date of application: 01/01/2025

BaFin has updated its Circular on product oversight and governance arrangements for retail banking products. It
was aimed at implementing the EBA Guidelines on the same topic which were published in 2015 but not yet
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implemented due to doubts regarding the existence of sufficient legal basis in EU law. The updated version now
also refers to the minimum requirements for risk management (Mindestanforderungen an das Risikomanagement -
MaRisk) of institutions that fall under the Payment Services Oversight Act (Zahlungsdiensteaufsichtsgesetz — ZAG).
BaFin has updated the passages of the Circular that previously only referred to the minimum requirements for risk
management for credit and financial services institutions, for example margin number 15. These now also refer to
the ZAG-MaRisk. In addition, BaFin has made editorial adjustments in the scope of application in margin number 6
b) and c).

In deviation from the general application date, the editorial adjustments to the Circular will already come into force
on 30 August 2024, as BaFin’s current administrative practice will be maintained.

Date of publication: 30/08/2024

(ii) EU

EBA: Report on the fact finding exercise on creditworthiness assessment practices of non-bank
lenders

Status: Final

The EBA has published a report on the fact-finding exercise on creditworthiness assessment (CWA) practices of
non-bank lenders (NBLs). The exercise is a follow-up to the Consumer Trends Report (CTR) published in April 2023.
The report summarises the EBA’s key findings from the exercise, with a view to bringing about more insight into the
CWA practices of NBLs, on which potential legislative, regulatory and/or supervisory action can also be drawn in
the future. Overall, the EBA found that, while during their CWAs some NBLs might service segments of the
population that may have limited opportunities to access traditional banks for credit, a significant number of the
surveyed NBLs appear to apply inadequate practices for information gathering and verification.

The report also found the following: (i) there is a lack of a harmonised definition of NBLs and a harmonised
authorisation framework in the EU, which results in different types of NBLs being supervised in different ways
across EU Member States. Consequently, different rules apply to entities that are of a similar kind across the EU; (ii)
many NCAs have taken supervisory actions in respect of NBLs, however, the increase in the number and
significance of these entities has increased the need for specialised resources dedicated to the monitoring of non-
bank lending activities; and (jii) in terms of market trends, the EBA found that the proportion of credit granted under
the CCD by the surveyed NBLs between 2020 and 2023 overall increased, with a peak of 43% in 2021. The EBA
will continue monitoring the activities of NBLs through its biennial CTR and may consider, depending on the findings
and the need, initiating further ad hoc action to foster further protection of EU consumers.

Date of publication: 07/08/2024
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(i) Germany

BMF: Zweites Zukunftsfinanzierungsgesetz

Status: Draft

The Federal Ministry of Finance has published a minister’s bill on a second Financing for the Future Act (Zweites
Zukunftsfinanzierungsgesetz — 2. ZuUFinG). For more information, please see section 1.1d) above.

Date of publication: 27/08/2024

Reg monitoring newsletter


https://www.eba.europa.eu/publications-and-media/press-releases/eba-publishes-results-its-first-fact-finding-exercise-creditworthiness-assessment-practices-non-bank
https://www.eba.europa.eu/publications-and-media/press-releases/eba-publishes-results-its-first-fact-finding-exercise-creditworthiness-assessment-practices-non-bank
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/20_Legislaturperiode/2024-08-27-ZuFinG-II/2-Referentenentwurf.pdf?__blob=publicationFile&v=3

3. Market infrastructure

3.1 EMIR

(i) EU

ESMA: MoU recognising CDS Clearing and Depository Services as Tier 1 CCP following MoU with the
British Columbia Securities Commission

Status: Final

ESMA has signed a Memorandum of Understanding (MoU) with the British Columbia Securities Commission and
updated its list of recognised third-country central counterparties (TC CCPs) under the EMIR. The recognition of
CDSC as a TC CCP follows the adoption on 13 November 2015 of an equivalence decision regarding the regulatory
framework for central counterparties established in certain provinces of Canada, including in British Columbia, and
was made possible by the signature of a Memorandum of Understanding (MoU) between ESMA and the British
Columbia Securities Commission on 18 July 2024. The MoU establishes cooperation arrangements, including the
exchange of information, regarding CCPs which are established in Canada and authorised or recognised by the
British Columbia Securities Commission, and which have applied for EU recognition under EMIR. The new
agreement complements ESMA’s MoU with the Ontario Securities Committee and the Autorité des Marchés
Financiers of Québec.

Date of publication: 13/08/2024

3.2 CLEARING, SETTLEMENT, AND CCPS RELATED RULES OTHER THAN IN THE CONTEXT
OF DERIVATIVES

(i) EU

ECB: Guidelines on the management of collateral in Eurosystem credit operations

Status: Final

The ECB has published harmonised rules and arrangements for the mobilisation and management of collateral in
Eurosystem credit operations, marking a step towards further financial integration in the euro area and the capital
markets union. A document containing further information for Eurosystem counterparties on the harmonised
processes, procedures and arrangements involved in the mobilisation and management of collateral in Eurosystem
credit operations is available on the ECB’s website.

Date of publication: 14/08/2024
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https://www.esma.europa.eu/sites/default/files/2024-08/ESMA91-2145765636-10720_MoU_ESMA_BCSC_CCPs.pdf
https://www.esma.europa.eu/sites/default/files/2024-08/ESMA91-2145765636-10720_MoU_ESMA_BCSC_CCPs.pdf
https://www.ecb.europa.eu/pub/pdf/legal/ecb.leg_gui_2024_22.en.pdf

4. Anti-money laundering

(i) International

FATF: Assessment methodology

Status: Final

The FATF has published a methodology for assessing technical compliance with the FATF recommendations and
the effectiveness of AML/CFT/CPF systems. It sets out the assessment process which focuses on two distinct
areas, effectiveness and technical compliance. The FATF last amended its assessment methodology in 2022. It
commenced its fifth round of evaluations under this methodology in 2024 and FATF-Style Regional Bodies will also
progressively use this methodology once they complete their previous round of evaluations.

Date of publication: 29/08/2024

16 Reg monitoring newsletter


https://www.fatf-gafi.org/content/dam/fatf-gafi/methodology/FATF-Assessment-Methodology-2022.pdf.coredownload.inline.pdf

9. Pavments

5.1 PAYMENT SERVICES/E-MONEY

(i) Germany

BMF: Zweites Zukunftsfinanzierungsgesetz

Status: Draft

The Federal Ministry of Finance (Bundesfinanzministerium — BMF) has published a minister’s bill on a second
Financing for the Future Act (Zweites Zukunftsfinanzierungsgesetz — 2. ZuFinG). For more information, please see
section 1.1d) above.

Date of publication: 27/08/2024

(ii) EU

EBA/ECB: 2024 report on payment fraud

Status: Final

The EBA and ECB have published a joint report on payment fraud data. The report assesses payment fraud
reported by the industry across the European Economic Areas (EEA), which amounted to €4.3billion in 2022 and
€2.0bn in the first half of 2023. The report confirms the beneficial impact of strong customer authentication (SCA)
on fraud levels. It examines the total number of payment transactions and the subset of fraudulent transactions in
terms of value and volume. In addition to the aggregated values, the report also presents data based on volumes
and also sorted by type of payment instruments, i.e., credit transfers, direct debits, card payments, cash
withdrawals, and e-money transactions.

The report finds that SCA-authenticated transactions featured lower fraud rates than non-SCA transactions,
especially for card payments, both in terms of values and volumes. Furthermore, fraud shares for card payments,
both in terms of values and volumes, were ten times higher when the counterpart is located outside the EEA, where
the application of SCA is not legally required and may therefore not have been requested. Hence, the report
confirms the beneficial impact of the SCA requirements that were introduced by the PSD2 and the supporting
technical standards that the EBA had issued in 2018 in close cooperation with the ECB. It also finds that losses due
to frauds were distributed differently among liability bearers depending on the payment instrument.

Date of publication: 01/08/2024
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https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/20_Legislaturperiode/2024-08-27-ZuFinG-II/2-Referentenentwurf.pdf?__blob=publicationFile&v=3
https://www.eba.europa.eu/sites/default/files/2024-08/465e3044-4773-4e9d-8ca8-b1cd031295fc/EBA_ECB%202024%20Report%20on%20Payment%20Fraud.pdf

6. Institutional supervisory
frameworRk

(i) EU

EBA: Resolution convergence report and 2025 priorities

Status: Final

The EBA has published its 2024 European Resolution Examination Programme (EREP) report. For more
information, please see section 1.2 above.

Date of publication: 13/08/2024
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https://www.eba.europa.eu/sites/default/files/2024-08/482b09a9-1153-4ebf-a654-893341b23933/EREP%202024%20convergence%20report%20%28EBA-Rep-2024-19%29.pdf

/. Investment funds

71 PRODUCT REGULATION

a) AIF
(i) Germany

BaFin: Guidance notice for marketing according to § 323 KAGB (Merkblatt zum Vertrieb gemaB
§ 323 KAGB)

Status: Final

BaFin has updated its Guidance Notice for marketing units or shares of EU AlFs or domestic special AlFs (Spezial-
AIF) managed by an EU AIF management company to semi-professional and professional investors in Germany
pursuant to section 323 of the Investment Code (Kapitalanlagegesetzbuch — KAGB).

Date of publication: 14/08/2024

BMF: Minister’'s bill on the Fund Market Strengthening Act (Referentenentwurf des
Fondsmarktstiarkungsgesetzes)

Status: Draft

The German Ministry of Finance (Bundesfinanzministerium — BMF) has published its Minister’s bill on the Fund
Market Strengthening Act (Fondsmarktstarkungsgesetz — FoMasG). The draft law aims to implement the changes
to the UCITS Directive and AIFM Directive through Directive (EU) 2024/927 amending Directives 2009/65/EC and
2011/61/EU with regard to delegation agreements, liquidity risk management, supervisory reporting, the provision of
custody and depository services and loan origination by AlFs. In addition, the law includes changes to Germany-
specific regulations by creating the possibility of setting up closed-end contractual funds in the mutual fund
segment. This will enable fund providers to launch competitive products like ELTIFs and to offer citizen participation
in the field of renewable energies more easily.

This law is expected to enter into force gradually and will be applicable in its entirety from 16 April 2026.

Date of publication: 05/08/2024

(ii) EU

ESMA: Official translations of Guidelines on funds’ names using ESG or sustainability-related terms

Status: Final

Date of application: 21/11/2024

ESMA has published the official translations of its Guidelines on funds’ names using ESG or sustainability-related
terms. The objective of the Guidelines is to ensure that investors are protected against unsubstantiated or
exaggerated sustainability claims in fund names, and to provide asset managers with clear and measurable criteria
to assess their ability to use ESG or sustainability-related terms in fund names. The Guidelines establish that to be
able to use these terms, a minimum threshold of 80% of investments should be used to meet environmental, social
characteristics or sustainable investment objectives.
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https://www.bafin.de/SharedDocs/Downloads/EN/Merkblatt/WA/dl_130722_merkbl_323KAGB_wa_en.html
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/20_Legislaturperiode/2024-08-05-Fondsmarktstaerkungsgesetz/1-Referentenentwurf.pdf?__blob=publicationFile&v=2
https://www.esma.europa.eu/document/guidelines-funds-names-using-esg-or-sustainability-related-terms

The Guidelines also apply exclusion criteria for different terms used in fund names: (i) “Environmental”, “lmpact” and
“sustainability”-related terms — exclusions according to the rules applicable to Paris-aligned Benchmarks; and

(ii) “Transition”, “Social” and “Governance”-related terms — exclusions according to the rules applicable to Climate
Transition Benchmarks. In cases of a combination of terms, use of transition, sustainability- and impact-related
terms, and for funds designating an index as a reference benchmark, further criteria are specified in the Guidelines.
ESMA also provides a summary of the responses it received to its consultation and an explanation of the approach
taken to address the comments received.

Within two months of the date of publication of the Guidelines, on 21 October, NCAs must notify ESMA whether
they: (i) comply; (i) do not comply but intend to comply; or (iii) do not comply and do not intend to comply with the
Guidelines. The transitional period for funds existing before the application date will extend to 21 May 2025, six
months after that date. Any new funds created on or after the application date should apply these Guidelines
immediately.

Date of publication: 21/08/2024

b) UCITS

(i) Germany

BaFin: Guidance Notice on marketing of EU UCITS in Germany (Merkblatt zum Vertrieb von EU-
OGAW gemélB § 310 KAGB)

Status: Final

BaFin has updated its Guidance Notice on marketing of EU UCITS in Germany pursuant to Section 310 of the
German Capital Investment Code (Kapitalanlagegesetzbuch - KAGB). This Guidance Notice has first been
published in 2013.

Date of publication: 14/08/2024

BMF: Minister’'s bill on the Fund Market Strengthening Act (Referentenentwurf des
Fondsmarktstiarkungsgesetzes)

Status: Draft

The BMF has published its Minister’s bill on the Fund Market Strengthening Act (Fondsmarktstédrkungsgesetz —
FoMasQG). For more information, please see section 7.1a) above.

Date of publication: 05/08/2024
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https://www.bafin.de/SharedDocs/Downloads/EN/Merkblatt/WA/dl_130722_merkbl_310KAGB_wa_en.html
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/20_Legislaturperiode/2024-08-05-Fondsmarktstaerkungsgesetz/1-Referentenentwurf.pdf?__blob=publicationFile&v=2

8. Special rulestor real estate
financing and covered bonds

8.1 BUILDING SOCIETIES

()] Germany

BaFin: Consultation 08/2024 on the General Administrative Act regarding the collective report on
building societies (Konsultation 08/2024 zur Allgemeinverfigung beziglich des kollektiven
Lageberichts von Bausparkassen)

Status: Consultation

Deadline for the submission of comments: 31/08/2024

BaFin has launched a consultation on the General Administrative Act regarding the collective report on building
societies. According to Section 3(5) of the Building Societies Act (Bausparkassengesetz — BauSparkG), building
societies have to submit their collective annual report to BaFin annually. With this draft, BaFin intends to further
develop the relevant requirements on these reports: from 2025, building societies will need to submit their
collective annual reports to BaFin on a uniform date. BaFin also intends to provide building societies with a specific
scenario from 2025 that they should use for their collective annual report.

The General Administrative Act is addressed at all building societies in accordance with the BauSparkG.

Date of publication: 01/08/2024
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https://www.bafin.de/SharedDocs/Downloads/DE/Konsultation/2024/dl_kon_08_2024_entwurf_allgemeinverfuegung_BA.pdf?__blob=publicationFile&v=3
https://www.bafin.de/SharedDocs/Downloads/DE/Konsultation/2024/dl_kon_08_2024_entwurf_allgemeinverfuegung_BA.pdf?__blob=publicationFile&v=3

9. Special topics

9.1 FINTECH/DIGITAL FINANCE

(i) International

BCBS: Working paper on novel risks, mitigants and uncertainties with permissionless DLTs

Status: Final

The BCBS has published a working paper on novel risks, mitigants and uncertainties with permissionless
distributed ledger technologies (DLTs). This paper considers the risks for banks that transact on permissionless
blockchains or similar DLTs, related to operations and security, governance, legal, compliance (including money
laundering/financing of terrorism) and settlement finality. It finds that certain risks stem from the blockchain’s
reliance on unknown or third parties, which makes it difficult for banks to conduct due diligence and oversight.
These risks require new risk management strategies and safeguards. The paper concludes that current practices
for mitigating these risks remain in various stages of development and have not been tested under stress.

Date of publication: 28/08/2024

9.2 SUSTAINABLE FINANCE

(i) EU

ESMA: Official translations of Guidelines on funds’ names using ESG or sustainability-related terms
Status: Final

Date of application: 21/11/2024

ESMA has published the official translations of its Guidelines on fund names using ESG or sustainability-related
terms. For more information, please see section 7.1a) above.

Date of publication: 21/08/2024

EC: Draft Commission Notice on the interpretation of certain legal provisions in the Accounting
Directive, Audit Directive, Audit Regulation, Transparency Directive, Commission Delegated
Regulation (EU) 2023/2772 (“first ESRS delegated act”), and SFDR as regards sustainability
reporting

Status: Final

The EC has published a draft Commission Notice on the interpretation of certain legal provisions in the Accounting
Directive, Audit Directive, Regulation Audit Regulation, Transparency Directive, Regulation (EU) 2023/2772 (which
contains that first set of European Sustainability Reporting Standards), and the SFDR as regards sustainability
reporting. For more information, please see section 1.1e) above.

Date of publication: 07/08/2024
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https://www.bis.org/bcbs/publ/wp44.pdf
https://www.esma.europa.eu/document/guidelines-funds-names-using-esg-or-sustainability-related-terms
https://finance.ec.europa.eu/document/download/c4e40e92-8633-4bda-97cf-0af13e70bc3f_en?filename=240807-faqs-corporate-sustainability-reporting_en.pdf
https://finance.ec.europa.eu/document/download/c4e40e92-8633-4bda-97cf-0af13e70bc3f_en?filename=240807-faqs-corporate-sustainability-reporting_en.pdf
https://finance.ec.europa.eu/document/download/c4e40e92-8633-4bda-97cf-0af13e70bc3f_en?filename=240807-faqs-corporate-sustainability-reporting_en.pdf
https://finance.ec.europa.eu/document/download/c4e40e92-8633-4bda-97cf-0af13e70bc3f_en?filename=240807-faqs-corporate-sustainability-reporting_en.pdf

10. German Omnibus Acts
(Artikelgeseize)

() Germany

BMF: Zweites Zukunftsfinanzierungsgesetz

Status: Draft

The Federal Ministry of Finance (Bundesfinanzministerium — BMF) has published a minister’s bill on a second
Financing for the Future Act (Zweites Zukunftsfinanzierungsgesetz — 2. ZuFinG). For more information, please see
section 1.1d) above.

Date of publication: 27/08/2024
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