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What Does Your Reservation Clause Mean?
By: Martin Gibson and Kerstie Moran

Webb et al. v. Martinez (Tex. App. San Antonio) - On 
December 14, 2016, San Antonio’s Fourth Court of 
Appeals affirmed the trial court’s take-nothing summary 
judgment regarding a property dispute in favor of 
Martinez. Webb had owned the entire surface and 75% 
of the mineral estate. The remaining 25% of the mineral 
estate was owned by a third party. Webb agreed to sell the 
entire property to Martinez through a contract of sale. 
The 1998 deed included the following reservation:

SAVE AND EXCEPT and there is hereby reserved unto 
[Webb], [her] heirs and assigns, 75% of all of the oil, 
gas, and other minerals presently owned by [Webb], in 
and under and that may be produced from the herein 
described property.

The deed was also “subject to . . . reservations of record.” 
The parties dispute what percentage of the mineral estate 
was reserved by the reservation. The dispute arose in 
2010 when Chesapeake leased from Webb and contacted 
Martinez about leasing. Webb argues the 1998 deed 
reserves 100% of their 75% interest whereas, Martinez 
argues the deed reserves only 75% of the 75% interest 
Webb owned in 1998.
Webb contends the reservation clause contained a 
scrivener’s error and mutual mistake regarding the 
wording of the reservation. Webb argues the deed 
“should have said 75 percent of all oil and gas and other 
minerals on the tract or 100 percent of all oil and gas or 
other minerals presently owned.” In response, Martinez 
alleges Webb’s claims were time-barred, prompting Webb 
to amend her petition by instead contending that the 
reservation unambiguously reserved 100% of her 75% 
interest. In support of this argument, Webb claims the 
phrases “subject to . . . reservations of record” and “in 
and under and that may be produced from the herein 
described property” clarify the reservation to be 100% of 
Webb’s 75% interest.

The Court of Appeals rejected this argument by 
explaining that the phrase “‘in and under and that may be 
produced from the herein described property,’ describes 
the location of the mineral estate by reference to the 
description of the surface estate.” According to Webb, 

the reservations of record to which the conveyance was 
subject, included Webb’s 75% interest and a third-party’s 
25% interest. The Court states that such reservations 
establish the “‘oil, gas, and other minerals presently 
owned’ by [Webb] when the deed was executed was a 
75% interest” and that “the plain language of the 1998 
deed unambiguously reserves 75% of that interest.” 
As such, the Court found that the reservation clause 
unambiguously reserves 75% of Webb’s 75% interest, 
thereby granting Martinez a 25% interest in Webb’s 
mineral estate interest.

In addition, the Court agrees with Martinez’s assertion 
that Webb’s quiet-title and deed-reformation claims are 
barred by the applicable limitations statute. The Court 
explains that both “[q]uiet-title and deed-reformation 
claims are subject to a four-year statute of limitations . 
. . [whereby] [the] cause of action for a quiet-title claim 
accrues upon the execution of a facially valid instrument 
‘purport[ing] to convey any interest in or make any charge 
upon the land of a true owner’ and a cause of action for a 
deed-reformation claim based on mutual mistake accrues 
when the mistake first becomes apparent to the parties.” 
The Court acknowledged “the discovery rule does not 
apply to a cause of action supporting such claims because 
the parties executing a deed have notice of the mistake.”

Since Webb’s claims are based on her execution 
of a facially valid deed, Webb’s cause of action accrued 
on October 8, 1998, the date on which the deed was 
executed. It is clear that because Webb did not file an 
original petition until August 5, 2013, the four-year 
limitations period had expired. Therefore, in regards to 
the quiet title and reformation claims, the Court rendered 
judgment as a matter of law in favor of Martinez.
This decision further emphasizes the importance of 
properly phrasing a reservation clause, as to avoid 
inadvertently granting an interest in a mineral estate. 
The Webb Court demonstrates the way in which courts 
consistently interpret grantor’s intent based on the plain 
language of the deed.

For more information on the matters discussed in this 
Locke Lord QuickStudy, please contact the authors.
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Verdict Set Aside in High Profile 
Pennsylvania Energy Case

On March 31, 2017, the United States District Court 
for the Middle District of Pennsylvania issued its much 
anticipated opinion in Ely v. Cabot Oil & Gas Corp., 
No. 3:09-CV-2284 (M.D. Pa. Mar. 31, 2017), a case that 
garnered national attention last March.  The court set 
aside the $4.24 million jury verdict against Cabot Oil & 
Gas Corporation (“Cabot”), which “bore no relationship 
to the facts of the case, the plaintiffs’ own testimony, 
or the Court’s instructions on the law.”  In doing so, 
the court agreed with Cabot that “the weaknesses in 
the plaintiffs’ case and proof, coupled with serious and 
troubling irregularities in the testimony and presentation 
of the plaintiffs’ case - including repeated and regrettable 
missteps by counsel in the jury’s presence - combined so 
thoroughly to undermine faith in the jury’s verdict that it 
must be vacated and a new trial ordered.”

The plaintiffs’ initial claims for breach of contract, 
fraudulent inducement, private nuisance, negligence, 
negligence per se, medical monitoring, and alleged 
violations of a variety of Pennsylvania environmental laws, 
were gradually winnowed during the course of the six-year 
litigation. At the conclusion of the plaintiffs’ case-in-chief, 
the court granted Cabot’s motion for entry of judgment 
in its favor on the plaintiffs’ negligence claim because the 
plaintiffs failed to provide sufficient evidence, particularly 
in regard to expert testimony.  At the conclusion of 
the nearly three-week jury trial, the only remaining 
claim before the jury was the plaintiffs’ allegation that 

Cabot’s drilling activity was negligent and interfered 
with and damaged the plaintiffs’ access to water and 
their enjoyment of their property.  However, rather than 
providing evidence to support their nuisance claim, the 
plaintiffs continued to provide evidence unrelated to the 
sole remaining claim, which “had the effect of repeatedly 
inviting the jury to engage in unwarranted speculation 
that was plainly prejudicial to the defense.”

The plaintiffs’ testimony that their water problems began 
or worsened after Cabot began drilling was overwhelmed 
by other testimony and evidence.  In addition, the court 
characterized the testimony offered by the plaintiffs’ 
expert witnesses as being speculative and based upon 
weak factual support.  In contrast, Cabot’s experts offered 
uncontradicted scientific evidence that undermined 
the plaintiffs’ case.  The failure of plaintiffs’ experts to 
establish cause and effect left the jury to sympathy and 
speculation. The court noted that “it is impossible to 
justify such an extraordinarily high amount based on 
the limited evidence that was offered in support of any 
damages awarded at all; it was by any measure excessive.”

As noted by the court, plaintiffs’ counsel failed to 
“reconcile the case as they imagined it to be with the 
actual case as borne out by the law and the facts.” Counsel 
for the plaintiffs also engaged in improper conduct 
throughout the trial despite the court’s repeated warnings 
that she was in danger of undermining any award that her 
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