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Chapter 1

Wilmer Cutler Pickering Hale and Dorr LLP

Charlie Caher 

Jonathan Lim

Regulation of Counsel and 
Professional Conduct in 
International Arbitration 

1.  While the conduct of counsel in national court proceedings is 

subject to standardised local regulation, enforceable by disciplinary 

action before local authorities and courts, the conduct of counsel in 

international arbitration does not similarly lend itself to a uniform 

system of substantive rules, and there is no supra-national 

regulatory body to enforce any such rules on an international level.1  

2.  As such, the existing regulatory framework for international 

arbitration counsel is a patchwork of various potentially conflicting 

rules,2 and the consequences for breaching these rules remain 

unclear.3  As one commentator put it, “[o]ne might as well ask 50 

arbitration practitioners to describe the professional conduct 

principles applied by them and one would receive 50 different 

answers”.4  Indeed, a 2010 International Bar Association (“IBA”) 

Survey revealed a “high degree of uncertainty” among respondent 

practitioners “regarding what rules govern party representation in 

international arbitration”.5 

3.  There has been an ongoing debate amongst academics, 

practitioners and other stakeholders about what, if anything, should 

be done about this state of affairs.6  Arbitral institutions and 

organisations like the IBA have also paid more attention to these 

issues in recent years.  This chapter provides an overview of these 

developments and covers: 

a. the issues with the existing regulation of counsel and 

professional conduct in international arbitration; 

b. proposals that have been suggested to resolve these issues; 

and 

c. recent developments by arbitration organisations and arbitral 

institutions.  

 

A. Issues with Existing Regulation  
 

4.  The existing structures for the regulation of counsel and 

professional conduct in international arbitration raise a number of 

potential issues. 

5.  First, it can be unclear which rule or rules of professional 

conduct apply to counsel in any given arbitration, who may need to 

take into account not just the rules of professional conduct in his/her 

own jurisdiction, but also the rules of the arbitral seat.7  The 

uncertainty can be exacerbated by the lack of clarity about whether 

professional conduct rules at the seat apply to foreign counsel in 

arbitrations sited there, or about whether professional conduct rules 

apply to arbitrations outside the jurisdiction where counsel is 

qualified.8  This uncertainty creates scope for an ethical race to the 

bottom, where counsel adopt a “Machiavellian cost-benefit 

analysis” to determine what conduct can be “gotten away with 

without undue risk of discovery or sanction by the tribunal”.9 

6.  Second, international arbitrations frequently involve counsel 

qualified or resident in different jurisdictions, and the different rules 

of professional conduct that could apply to different counsel in the 

same proceedings create the risk of an uneven playing field.10  This 

can be concerning in light of the well-established principle that 

parties should be treated with equality and given a full opportunity 

to present their case.11 

7.  Witness examination is a common example.  Traditionally, civil 

law systems disallow pre-trial witness communication in court 

proceedings, while common law systems consider such 

communication legitimate, and indeed, essential.12  Even between 

common law jurisdictions, there are noticeable differences in 

approach to the issue of witness preparation.13  Witnesses in the 

same set of proceedings may be subject to differing levels of 

preparation depending on the jurisdictions in which counsel 

involved are qualified. 

8.  Document disclosure presents another example: while many 

common law jurisdictions have well-developed rules detailing 

counsels’ obligations during document production and exchange, 

civil law codes in non-adversarial systems are generally silent on 

this issue.14  In an international arbitration where differing rules 

might be at play for counsel from different jurisdictions, this may 

result in some counsel (and parties) being less restricted in the 

conduct of his/her case – for example, counsel from non-disclosure 

jurisdictions may not consider themselves under a duty to preserve 

relevant documents, or to search for and disclose documents that fall 

within disclosure requests or orders.15 

9.  Third, counsel may be simultaneously subject to more than one 

set of professional conduct rules, either because they are members 

of more than one bar association, or because the professional code 

of conduct of both their home jurisdiction and the arbitral seat will 

be held to apply.16  In such circumstances, there is at least a 

theoretical possibility that such rules may be in conflict with each 

other, and put the counsel in the invidious position of being in 

breach, whatever course of action he or she takes.17  It is also unclear 

whether, in event of conflict, counsel would be held to the higher or 

lower standard of conduct.18 

10.  Fourth, there is considerable uncertainty about the appropriate 

mechanism for the enforcement of any professional rules of conduct 

that may be held to apply.  Local courts and bar authorities are not 

well-placed to detect and enforce breaches that occur in private 

arbitral proceedings outside their territory, and such institutions often 

have little familiarity with international arbitration and its 

procedures.19  Further, while arbitral tribunals are probably best 

placed to detect counsel misconduct and administer sanctions, their 

jurisdictional competence to apply and enforce rules of professional 
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conduct against counsel has been doubted.20  Quite aside from the 

issue of jurisdictional competence, arbitrators may lack investigative 

powers with respect to issues other than the dispute submitted to 

them for decision, and may not be well-placed or willing to play a 

policing role against the very counsel who are responsible for their 

appointment. 

 

B. Proposals to Address These Issues 
 

11.  There has been a wide range of proposals suggested to deal with 

the issues identified above.  Despite the amount of attention given to 

these issues, no consensus has yet emerged on how best to address 

them, if at all. 

1. Universal International Code of Conduct 

12.  The proposal for a universal international code of conduct for 

international arbitration counsel21 has been mooted in various fora 

as a potential solution to these issues,22 including in successive 

International Council for Commercial Arbitration (“ICCA”) 

Keynote Addresses.23  Advocates of an international code of conduct 

argue that it would set out clear and uniform standards for all 

counsel in international arbitration, which would address the 

existing ambiguity on the applicable standards of professional 

conduct.24  They argue that the development of sui generis standards 

for international arbitration would be desirable, given that domestic 

rules may not transpose well to the international arbitration context, 

which has developed its own unique procedures and norms.25 

13.  Formulating standards of universal application that override 

local standards and enforcing such standards would be challenging.  

There is always some risk that standards alleged to be universal 

reflect particular local and regional preferences.  It is not clear 

which arbitral body or international organisation would be best 

placed to develop a universal code, or whether any existing 

institution has the authority or jurisdiction to sanction non-

compliance.26  As discussed further below, efforts to set up such a 

global standard-setting and enforcement body have not met with 

success.27 

14.  Another possible approach is to formulate a universal set of 

rules or guidelines that can be freely adopted or referenced by 

parties on an ad hoc basis, rather than a codified set of rules that 

require implementation and enforcement by a supra-national body.  

This approach has been adopted in other areas of arbitration, for 

example the IBA’s Rules on the Taking of Evidence in International 

Arbitration have received broad acceptance and are widely used.  

The IBA’s effort to formulate guidelines on professional conduct is 

discussed further below.28 

15.  A number of practitioners have cautioned against over-regulation 

through universal codification, warning that it might “suffocate and 

imperil” certain cherished features of the arbitration system, such as 

flexibility and party autonomy.29  They argue that universal codes or 

guidelines would either be an abstract, banal restatement of what is 

uncontroversial, or an attempt to shoehorn legitimate local 

differences into a one-size-fits-all code purporting to apply to all 

arbitrations in all circumstances,30 which is inappropriate where such 

differences reflect particular conceptions of morality, history and 

public policy that cannot simply be “papered over”.31 

2. Improvements to Conflict-of-Laws Rules 

16.  Another approach focuses on clarifying the international conflict-

of-laws principles that determine the applicable professional conduct 

rules in any given case.  In emphasising “procedural coordination” 

over “substantive harmonisation”, this recognises that the cacophony 

of ever-multiplying substantive rules calls for coherent choice-of-law 

rules to select between them.32   This includes clarification on whether 

the rules at the seat or rules of a lawyer’s home jurisdiction apply, as 

well as when international ethics rules displace, as opposed to merely 

supplement, national ethics rules.33  One suggestion has been for an 

international “model” choice-of-law rule that can be adopted by 

various national authorities.34 

17.  However, a key difficulty with this proposal lies in getting 

different bar associations and national courts to agree on a uniform 

conflict-of-laws approach.  Different authorities currently adopt 

inconsistent approaches to the issue of applicable professional 

conduct rules,35 and it is difficult to see how this can be reconciled 

in the short or medium term without coordination between local 

regulators, or in the absence of a supra-national authority.  

Furthermore, a conflict-of-laws approach is inherently flexible and 

fact-specific, and therefore it does not resolve the problems of 

double-deontology or an unequal playing field.36 

18.  An alternative approach is to focus on facilitating better 

coordination between home jurisdiction authorities and arbitral 

tribunals.37  This may include empowering the arbitral tribunal to 

report or refer incidents of misconduct to the relevant bar 

authorities,38 as is already possible under the rules of international 

criminal tribunals.39  Arbitral tribunals could also provide assistance 

to bar authorities in pursuing complaints of alleged misconduct in 

arbitral proceedings.40  However, commentators have pointed out 

the difficulties with imposing reporting powers or obligations on 

arbitral tribunals, including the absence of jurisdiction, potential 

abuse by parties and potential breaches of confidentiality.41 

3. Ethical Checklists 

19.  The use of ethical checklists at the outset of arbitration has also 

been suggested as an ad hoc method for dealing with conflicting 

ethical obligations in individual cases.42  The checklist would be 

employed at the outset of a case to enable parties, their counsel and 

the tribunal to discuss, and seek to reach agreement on, various 

ethical standards that might apply in the course of arbitration.43   

Failing agreement, the tribunal would decide on the appropriate 

standard.44  These checklists could be incorporated into a tribunal’s 

initial procedural order or the relevant terms of reference.45 

20.  Ethical checklists have been lauded by some as an attractive 

solution, given doubts as to whether a uniform code of conduct for 

counsel is achievable (or even desirable) in the foreseeable future.46 

However, it is not clear whether the agreement of the parties or an 

order by the tribunal adequately addresses the problem – such 

agreement or order would arguably not override local professional 

conduct rules, particularly if they are viewed as mandatory, and one 

criticism is that this checklist approach only adds another layer of rules 

to an already confusing state of affairs.47  Moreover, the use of such 

checklists in individual cases does little to further the development of 

standardised and uniform international standards that would provide 

guidance and clarity in all cases.  An extensive dialogue about ethical 

standards at the outset of an arbitration would also increase costs, as 

well as open the door to abuse and delay by disruptive parties. 

4. No Change with Localised or Market Solutions  

21.  Finally, it is worth nothing that there is a sizeable constituency 

that believes that the current system has worked relatively well, and 

that systemic reforms of any sort are unnecessary, creating more 

Wilmer Cutler Pickering Hale and Dorr LLP Regulation of Counsel 

WWW.ICLG.COM2 ICLG TO: INTERNATIONAL ARBITRATION 2019
© Published and reproduced with kind permission by Global Legal Group Ltd, London



problems than they solve.  On this view, there is wider consensus on 

ethical obligations than assumed.48 

22.  Proponents of this view have championed localised and flexible 

solutions by tribunals in particular cases.49  They advocate 

promulgating “local” rather than universal regulation that reflects 

regional cultural norms, cultivating broad and flexible guidance 

rather than prescriptive rules, structuring of specific and binding 

sanctions appropriate to the context of individual tribunals and 

institutions.50  On this view, the solution lies in remedies by tribunals 

in particular cases, exercising their inherent powers to preserve the 

integrity of proceedings where necessary to sanction misconduct.51 

23.  This localised approach, however, poses a number of 

difficulties.  While attractive in its regard for flexibility and context-

specificity, it arguably does not address the problem of an unequal 

playing field.52  Additionally, the reliance on flexible rules may be 

impractical given the increasingly globalised practice of 

international arbitration, with new entrants coming from disparate 

jurisdictions less experienced in arbitration, who do not necessarily 

subscribe to the same implied rules.53  Others have doubted whether 

the inherent powers of tribunals extend to the power to sanction 

counsel’s misconduct.54 

24.  Some advocates for keeping the status quo have suggested a 

market-based approach to the issue of professional conduct, 

focusing on the role arbitral institutions can play.  Specifically, if 

arbitral institutions choose to amend their rules to include additional 

professional conduct requirements for counsel, then ultimately it 

will be up to the users to determine if they wish to adopt such a set 

of rules.55  Furthermore, counsel will have to decide whether they 

are willing to be hired for cases that are conducted under such rules.  

Multiple advantages to this approach have been suggested, 

including preservation of confidentiality and the fact that 

institutions can impose meaningful penalties on counsel.56 

 

C. Recent Developments 
 

25.  In recent years, a number of international organisations and 

arbitral institutions have taken the initiative to address some of the 

issues relating to the regulation of counsel and professional conduct 

in international arbitration. 

1. 2013 IBA Guidelines on Party Representation 

26.  In May 2013, the IBA adopted Guidelines on Party 

Representation in International Arbitration (the “IBA Guidelines”).  

This was not the first attempt to formulate an international statement 

of professional conduct rules.57  The IBA Guidelines are, however, 

the first attempt to deal with the issue in the context of international 

arbitration.58  There are 27 Guidelines in total, and they deal with 

issues ranging from witness preparation (Guideline 20) to 

“knowingly false” submissions (Guideline 9) to duties relating to 

document production and preservation (Guidelines 12–17). 

27.  The IBA Guidelines have provoked considerable debate since 

their publication.  While some have welcomed them as “useful 

guidance” to practitioners;59 other practitioners have argued that the 

Guidelines do more harm than good, expressing the hope that the 

IBA Guidelines “quickly fall into oblivion or, better, never are 

applied”.60 

28.  The drafters themselves acknowledge that the IBA Guidelines 

are the product of negotiated compromise.61  The IBA Guidelines 

leave some issues open to interpretation and create some practical 

uncertainties, including: their uncertain scope for application by the 

arbitral tribunal in the absence of party agreement;62 and the lack of 

clarity on whether and how they would apply if there is a conflict 

with national rules.63  Critics also argue that the IBA Guidelines 

would encourage tactical challenges aimed at disrupting 

proceedings.64 

29.  Others have described the IBA Guidelines as a “welcome step 

in the right direction”.65  They point out that the underlying intention 

of the IBA Guidelines was not to establish a universally applicable 

international code of conduct, but to build some consensus on 

international best practices.66  Supporters argue that the IBA 

Guidelines offer a number of modest but not insignificant benefits, 

such as: educating new entrants to international arbitration from 

less-sophisticated jurisdictions with less-developed professional 

conduct standards;67 and strengthening the hand of arbitral tribunals 

in their discretion to apply the IBA Guidelines and ability to 

sanction counsel misconduct.68  Supporters also point out the 

versatility of the IBA Guidelines, which may be used as a checklist 

of issues at the outset of proceedings,69 or as evidence of general 

expectations and practice to aid interpretation of national standards 

of professional conduct in the context of arbitration proceedings.70 

2. Revisions to Arbitration Rules 

30.  The revised LCIA Arbitration Rules (the “2014 LCIA Rules”) 

came into effect on 1 October 2014.  The 2014 LCIA Rules include 

two noteworthy amendments on the issue of professional conduct: a 

more-detailed Article 18 regulating the conduct of legal 

representatives; and an Annex entitled “General Guidelines for the 

Parties’ Legal Representatives” (the “Annex”), which sets out seven 

standards for counsel conduct that are applicable to LCIA 

arbitrations. 

31.  Article 18.5 of the 2014 LCIA Rules provides that “each party 

shall ensure that all its legal representatives appearing by name 

before the Arbitral Tribunal have agreed to comply with the general 

guidelines contained in the Annex to the LCIA Rules, as a condition 

of such representation”.71  This provides a mechanism to bind 

parties’ “legal representatives” to the standards set out in the Annex, 

and expressly grants the arbitral tribunal the competence to rule on 

and sanction errant behaviour in breach of those standards. 

32.  The 2014 LCIA Rules place primary responsibility on the 

arbitral tribunal to identify, address and remedy ethical breaches.72   

In the event of breach, Article 18.6 of the 2014 LCIA Rules provides 

for an extensive range of sanctions, including “a written reprimand”, 

“a written caution as to future conduct in the arbitration”, potentially 

a “reference to the legal representative’s regulatory and or 

professional body”, and “any other measure necessary to maintain 

the general duties of the Arbitral Tribunal under Articles 14.4(i) and 

(ii)”. 

33.  The revisions in the 2014 LCIA Rules represent the first major 

initiative, at the institutional level, to establish a written ethical 

framework governing counsel conduct with standards expressly 

enforceable by the arbitral tribunal.73  The response to the revisions 

has, however, been mixed.  The guidelines in the LCIA Annex are 

obvious statements of principle framed at a very high level of 

abstraction,74 and do not address or resolve more difficult areas of 

divergence in ethical standards on witness preparation or document 

production.  Some commentators believe that Article 18 and the 

Annex in the 2014 LCIA Rules will distract the tribunal from its 

main task of deciding the case on the merits, and that they can be 

abused by parties who wish to disrupt proceedings or challenge 

members of the tribunal.75 

34.  The 2014 International Centre for Dispute Resolution (“ICDR”) 

Arbitration Rules (the “2014 ICDR Rules”) have also sought to 

address issues of professional conduct, providing at Article 16 that 
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“the conduct of party representatives shall be in accordance with 

such guidelines as the ICDR may issue on the subject”.76  The ICDR 

has issued “Standards of Conduct for Parties and Representatives” 

(the “ICDR Standards”).77  Again, these standards appear to deal 

with the ethical obligations of counsel at a very high level of 

abstraction, stating, for example, that the parties shall not “engage in 

… tactics that the AAA or the arbitrator determines are frivolous, 

filed for the purposes of harassment, or primarily intended to cause 

unnecessary delay or increased costs”.78 

35.  The ICDR Standards arguably have less bite than the LCIA 

Annex, given that the only sanction for non-compliance is that it 

“may result in the AAA declining to further administer a particular 

case or caseload”.79  It is not clear that this is a sanction with any real 

deterrent effect or that it would reduce the potential for abuse of the 

ICDR standards, particularly if one party is intent on delaying or 

derailing proceedings.  

36.  Other institutions have followed suit.  The Australian Centre for 

International Commercial Arbitration released new rules in January 

2016 (the “2016 ACICA Rules”) that refer specifically to the IBA 

Guidelines.  Rule 8.2 provides that “[e]ach party shall use its best 

endeavours to ensure that its legal representatives comply with the 

International Bar Association Guidelines on Party Representation in 

International Arbitration in the version current at the commencement 

of the arbitration”.80  The Lagos Chamber of Commerce International 

Commercial Arbitration Centre also issued new rules in November 

2016 (the “2016 LACIAC Rules”), which incorporate the IBA 

Guidelines in an Annex.  Article 7.3 of the 2016 LACIAC Rules 

provides that if a party representative commits a “Misconduct as 

defined in the [IBA Guidelines], the arbitral tribunal, may, at its 

discretion, deal with such allegation in the manner set out in the 

aforesaid IBA Guideline, or may report such allegation to the 

LACIAC court.”81  Article 7.4 requires the LACIAC Court to review 

any report of misconduct from the tribunal and permits it to report 

any such misconduct to “an appropriate professional regulator”.82 

37.  This trend does not necessarily reflect a consensus.  In the most 

recent revisions to their arbitration rules, the SIAC, HKIAC and ICC 

did not include provisions addressing the issue of professional conduct.  

There has instead been a preference for progressive development on the 

topic through non-binding guidelines.  For example, on 1 March 2017, 

the ICC published a practice note that stated that arbitral tribunals, 

parties and their representatives are “expected to abide by the highest 

standards of integrity and honesty” and that parties and arbitral tribunals 

are “encouraged to draw inspiration from, and where appropriate, to 

adopt” the IBA Guidelines.83 

3. A Global Arbitration Ethics Council 

38.  In late 2014, the Swiss Arbitration Association called for the 

creation of a transnational body, the Global Arbitration Ethics 

Council, comprising appointees of all the major arbitral institutions 

and arbitration associations, to whom issues of allegedly unethical 

conduct by arbitration counsel would be referred.84  A panel of 

decision-makers drawn from the members of the Global Arbitration 

Ethics Council would be constituted for each referral, taking into 

account the circumstances of each case.85  To confer disciplinary 

powers upon the panel, participating associations and institutions 

would modify their rules or articles of association, including a 

provision similar to Article 18.5 of the 2014 LCIA Rules, and counsel 

would execute a document by which they agree to subject to such 

disciplinary powers.86  The panel will apply a set of core international 

standards, while taking reference to rules and guidelines that are 

applicable and appropriate in the circumstances of the case.87 

39.  The proposal received an ambivalent reception after its 

announcement.  Some lauded it for devising a “truly global 

solution” that took into account arbitration-specific considerations 

and avoided the problems associated with having arbitral tribunals 

or local bar councils rule on allegations of ethical misconduct.88    

Other commentators viewed it as a “step too far”, creating an 

additional regulatory layer of bureaucracy and rigidity, with the 

potential for abuse.89  Still others said that it was infeasible because 

it was unlikely that parties and arbitral institutions would submit to 

an overarching regulatory structure.90 

40.  In October 2016, after soliciting feedback from practitioners, 

arbitral institutions and arbitration associations, the ASA working 

group on counsel ethics decided that the “time ha[d] not yet come” 

for the creation of a Global Arbitration Ethics Council, although the 

idea might be revisited in the future.91  The working group noted that 

empirical data collected from bar councils suggested there were 

“extremely few complaints” made in relation to international 

arbitration, and that many issues that are labelled as issues of 

“counsel ethics” are questions about admissibility and weighing of 

evidence, or the independence and impartiality of arbitrators, for 

which satisfactory solutions already exist.92 

 

D. Conclusion 
 

41.  The regulation of counsel and professional conduct is a 

particularly thorny issue given the lack of clarity on applicable 

rules, and the absence of consensus on whether the issue should 

primarily be resolved by parties, tribunals, bar councils, arbitral 

institutions or some other transnational organisation.  This state of 

affairs has serious implications for the legitimacy of the arbitral 

process.93  The international arbitration community has, over the 

years, proven itself capable of generating creative, contextual 

solutions to a variety of problems.  Now that it is fully attentive to 

the potential issues associated with the regulation of counsel in 

international arbitration, there is no reason to doubt that those 

involved will eventually find the best way to deal with these issues, 

whether this is achieved by wide-ranging, systematic reforms or 

incremental improvements to the status quo. 
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