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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION
IN RE: CARDINAL HEALTH, INC. : Case No. C2-04-643
ERISA LITIGATION :
Judge Marbley
i Magistrate Judge King

ORAL ARGUMENT REQUESTED

DEFENDANT RICHARD J. MILLER’S MOTION TO DISMISS
THE CONSOLIDATED AMENDED ERISA COMPLAINT

Pursuant to Federal Rule of Civil Procedure 12(b)(6), Local Rule 7.1 of the United States
District Court for the Southern District of Ohio and applicable law, defendant Richard J. Miller
hereby moves to dismiss with prejudice the Consolidated Amended ERISA Complaint. The
basis for this motion is set forth in the attached memorandum.

Given the complexity of the legal issues and nature of plaintiffs’ claims, Mr. Miller
respectfully requests oral argument on the issues raised in this motion pursuant to Local Rule
7.1(b)(2).

Respectfully submitted,

/s/ Roger P. Sugarman

Roger P. Sugarman (0012007)
KEGLER, BROWN, HILL & RITTER

A Legal Professional Association

65 E. State Street, Suite 1800
Columbus, Ohio 43215

Telephone: (614) 462-5400
Fax: (614) 464-2634

Attorneys for Defendant
Richard J. Miller
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Of Counsel;

Arthur S. Greenspan

Jason T. Mogel :
RICHARDS SPEARS KIBBE & ORBE LLP
One World Financial Center

New York, NY 10281

Telephone: (212) 530-1800

Fax: (212) 530-1801
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MEMORANDUM IN SUPPORT OF DEFENDANT RICHARD J. MILLER’S
MOTION TO DISMISS THE CONSOLIDATED AMENDED ERISA COMPLAINT

Defendant Richard J. Miller joins in the arguments, to the extent applicable to Mr. Miller,
set forth in the motion to dismiss the Consolidated Amended ERISA Complaint (“Complaint™)
made by defendants Cardinal Health, Inc. (“Cardinal”), Cardinal Employee Benefits Policy
Committee, Paul Williams, Donna Brandin, Anthony J .;Rucci, Carole Watkins, Susan Nelson,
Robert D. Walter, William E. Bindley, Dave Bing, George H. Conrades, John F. Finn, Robert L.
Gerbig, John F. Havens, J. Michael Losh, John B. McCoy, Richard C. Notebaert, Michael D.
O'Halleran, David W. Raisbeck, Jean G. Spaulding, M.D. and Matthew D. Walter (hereinafter,
the “Cardinal Defendants™), and Mr. Miller hereby incorporates the Cardinal Defendants’ motion
by reference.

Mr. Miller joins in full the Cardinal Defendants’ arguments that (i) monetary damag:es
claims are not allowed under ERISA Section 502(2)(3); (ii) Count I of the Complaint fails to
state a claim because the Complaint does not allege an abuse of discretion in offering Cardinal
stock as an investment option; (iii) plaintiffs fail to plead proximate causation in Count IT; (iv)
Count II fails because plaintiffs have not pleaded actual reliance on any specific alleged
misstatements; and (v) the Complaint fails to state a claim for co-fiduciary liability.

With respect to Count II and the argument raised in section IV.E of the memorandum in
support of the Cardinal Defendants’ motion, Mr. Miller recognizes that the Complaint alleges
that Mr. Miller was the Chief Financial Officer and Principal Accounting Officer and a signatory
on Form 11-K annual reports of the Cardinal 401(k) Savings Plan. Compl. § 13. Nonetheless,
the Complaint fails to provide any specific allegations to support the conclusory assertions that
Mr. Miller knew or should have known that Cardinal’s SEC filings contained erroneous financial

information or otherwise omitted “material adverse information.” See Compl. 9 22, 94, 97.
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Plaintiffs allege that Cardinal subsequently restated and/or reclassified certain financial
information and describe in conclusory fashion the alleged accounting improprieties (see 9 78-
84), but they nowhere allege how Mr. Miller was involved in or aware of the relevant practices
or that he knew or should have known that they were improper or incorrect. In short, the
Complaint fails to raise any inference that Mr. Miller, or anyone else, participated in negligent
misrepresentations or omissions.
Conclusion
For the reasons set forth in this motion and in the motion of the Cardinal Defendants,

defendant Richard J. Miller respectfully requests that the Court dismiss with prejudice all claims
asserted against him in the Consolidated Amended ERISA Complaint.

Respectfully submitted,

/s/ Roger P. Sugarman

Roger P. Sugarman (0012007)

KEGLER, BROWN, HILL & RITTER

A Legal Professional Association

65 E. State Street, Suite 1800

Columbus, Ohio 43215

Telephone: (614) 462-5400
Fax: (614) 464-2634

Attorneys for Defendant
Richard J. Miller
Of Counsel:

Arthur S. Greenspan

Jason T. Mogel

RICHARDS SPEARS KIBBE & ORBE LLP
One World Financial Center

New York, NY 10281

Telephone: (212) 530-1800

Fax: (212) 530-1801
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing DEFENDANT RICHARD J. MILLER'S MOTION

TO DISMISS THE CONSOLIDATED AMENDED ERISA COMPLAINT was electronically filed with the

Clerk of this Court by use of the CM/ECF system, and also served via first-class mail, postage

prepaid, this 22™ day of August, 2005, upon the following counsel of record:

James E. Amold, Esq.

CLARK, PERDUE, ARNOLD &
Scorr Co., L.P.A.

471 East Broad Street, Suite 1400

Columbus, OH 43215

Liaison Counsel for ERISA Plaintiffs

Edwin J. Mills, Esq.
STULL, STULL & BRODY
6 East 45" Street

New York, NY 10017

Robert A. Izard, Esq.
Mark P. Kindall, Esq.
SCHATZ & NOBEL

330 Main Street, 2" Floor
Hartford, CT 06106-1851

Co-Lead Counsel for ERISA Plaintiffs

Lynn Lincoln Sarko, Esq.
Elizabeth A. Leland, Esq.
Derek W. Loeser, Esq.
KELLER ROHRBACK L.L.P.
1201 Third Avenue, Suite 3200
Seattle, WA 98101-3052

Richard L. Norton, Esq.

KATZ, GREENBERGER & NORTON LLP
105 Bast Fourth Street, 4™ Floor
Cincinnati, OH 45202-4056

Additional Attorneys for Plaintiffs

K

Joe R. Whatley, Jr., Esqg.

Glen Connor, Esq.

WHATLEY DRAKE

2323 Second Avenue North
Birmingham, AL 35202-0647

George E. Barrett, Esq.

Douglas S. Johnston, Jr., Esq.
Timothy L. Miles, Esq.
BARRETT JOHNSON & PARSLEY
217 Second Avenue, North
Nashville, TN 37201

John A. Harris, IV, Esq.

Mark M. Kitrick, Esq.

Mark D. Lewis, Esq.

KiTrICK AND LEWIS CO., L.P.A.
515 East Main Street, Suite 515
Columbus, OH 43215-5398

Ann Lughbill, Esq.
2406 Auburn Avenue
Cincinnati, OH 45219

Richard S. Schiffrin, Esq.
Joseph H. Meltzer, Esq.

Gerald D. Wells, T1I, Esq.
SCHIFFRIN & BARROWAY
Three Bala Plaza East, Suite 400
Bala Cynwyd, PA 19004

Additional Attorneys for Plaintiffs
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Robert I. Harwood, Esq.

Jeffrey N. Norton, Esq.

WECHSLER HARWOOD HALEBIAN
& FEFFER LLP

488 Madison Avenue, 8™ Floor

NEW YORK, NY 10022

Scott E. Poynter, Esq.
EMERSON POYNTER, LLP
2228 Cottondale Lane, Suite 100
Little Rock, AR 72202

Additional Attorneys for Plaintiffs
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Lee Squitieri, Esq.

Stephen J. Fearson, Jr. , Esq.
SQUITIERI & FEARSON

32 Bast 57" Street, 12" Floor
New York, NY 10022

Stephen E. Chappelear, Esq.
Arthur M. Kaufiman, Esq.
HAHN LOESER & PARKSLLP
65 East State Street, 14" Floor
Columbus, OH 43215-4209

David P. Meyer, Esq.

Patrick G. Warner, Esq.

DAVID P. MEYER & ASSOCIATES
Co.LPA

401 North Front Street, Suite 350

Columbus, OH 43215

Additional Attorneys for Plaintiffs

/s/ Roger P. Sugarman
One of the Attorneys for Defendant
Richard J. Miller




