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Do you really want to tell the Consumer Financial Protection Bureau (CFPB) that it
doesn’t regulate you?

Before flipping the bird at the CFPB, a company had better do some deep and serious
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deliberations!

Take the case of Intercept Corp., a company that the CFPB asserted allegedly took
money from consumers’ bank accounts without authorization to do so. It was claimed
that the company willfully ignored red flags and thereby allowed its client companies to
take consumers’ funds.

Here’s what happened, as described in the complaint,[i] and argued in federal court a
few days ago.

Intercept does business as InterceptEFT. The CFPB claimed that InterceptEFT, and
its President, Bryan Smith, and also its CEO, Craig Dresser, knew about the alleged
illegal withdrawals but they did nothing to protect consumers.

Intercept tried a gambit that, in this instance, seems to have been destined to failure:
when in doubt, remove the opposing litigant for lack of standing. So, let’s do it, let’s try
to remove the CFPB! Let’s contend - or maybe “pretend” should be the best word here
- that we’re not governed by the Consumer Financial Protection Act (CFPA). Sure, that
will work!

The CFPB, it seems, successfully argued otherwise.

What does InterceptEFT do? The CFPB describes this company as a financial service
that is mainly used for consumer purposes – meaning personal, family, or household
needs. It is a third party vendor. The CFPB took the position that although consumers
don’t directly work with this third party vendor doesn’t alter the service, and the
company's classification doesn't change just because the complaint doesn’t explicitly
state that its products are offered for those consumer purposes.

Specifically, the CFPB alleges that Intercept and its executives processed
transactions for clients they knew, or should have known, were making fraudulent or
other illegal transactions, even after being warned several times of the wrongdoing. The
injury to consumers reached into the many millions lifted from consumers’ bank
accounts.
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Now the gambit: Intercept claimed that it met exceptions for the law, including one that
would allow it to escape the suit because not all of its clients are covered by the
CFPA.

The CFPB descanted critically:

“That reading would produce the absurd result that an entity could not be a
service provider if it provided support services to even a single non-covered-
person client - regardless of the entity’s conduct with respect to covered
persons.” … “Intercept provides no justification for such an arbitrary result, and
indeed there is none.”

As to attempts to remove the President and the CEO from the litigation, the CFPB
said that they should be held accountable as individuals because they’re involved in
the company’s day-to-day operations and not just “uninvolved company figureheads or
passive shareholders.” These company officers had said that they worked with the
banks on due diligence checks, so their work was not recklessness.

But, that position came under this withering fire from the CFPB:

“[That argument] contradicts the factual allegations in the complaint, which
describe how numerous banks warned Smith and Dresser about apparent
fraud and illegality and how the two men responded, not by acting on those
concerns, but by seeking to minimize and work around them.” ... “Smith and
Dresser cannot now hope to hide behind the very warnings they previously
chose to ignore.”

The injury was substantive, claimed the CFPB. The Bureau said that it had proved
substantial injury was caused as direct monetary losses, as described by category in
the suit. Indeed, consumers couldn’t have avoided the harm because they didn’t even
know about the unauthorized withdrawals in the first place.

So, first gambit: fail.
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Second gambit: obfuscate, complicate, baffle and befuddle.

Intercept EFT launched a second line of counter-attack. As the CFPB stated in its
suit, “…rather than confronting these allegations head-on, defendants claim not to
understand them, asserting that the complaint is too vague or ambiguous for
defendants even to present a defense on this element of unfairness.”

If adumbration is the tactic, better be prepared with a phalanx of facts! Unfortunately,
Intercept had few facts to support their endeavor to becloud the issues. Although the
Bureau did not name the clients, the complaint points to specific communications that
Intercept had concerning access as well as its more common practices – such as
allegedly ignoring specific warnings.

Second gambit: arrested development.

Third gambit: invoke statute of limitations.

Worth mentioning is that the motion to dismiss had also claimed the suit was barred
under the statute of limitations. This really could not go anywhere, since the CFPB
said the dates Intercept proffered regarding the government's discovery of the alleged
violations were irrelevant because they were determined by when the Federal
Trade Commission did a separate investigation, not the one conducted by the Bureau
itself.

Third gambit: boomerang.

Now comes the last and fourth gambit, one that is like a last gasp of air in a hot air
tunnel: challenge the constitutionality of the Consumer Financial Protection Bureau.

Intercept raised a motion challenging the constitutionality of the CFPB as an agency.
The Bureau squelched that line of reasoning by stating every court that has considered
the Bureau’s constitutionality has ruled in the government’s favor and that Intercept
didn’t provide any new, substantial arguments that would justify a ruling otherwise.
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Fourth gambit: crash and burn.

In sum, the Bureau pled that Intercept and its officers failed to meet the standard of
proof needed to dismiss a case at this stage. The court will determine if the foregoing
gambits will put this case down or keep it going forward on some subtle and abstruse
vapors. 

But why prolong the agony?

[i] Consumer Financial Protection Bureau v. Intercept Corp. et al., case number 3:16-cv-00144, in the

U.S. District Court for the District of North Dakota. 

 

Labels: CFPA, CFPB, Consumer Financial Law, Consumer Financial Protection, Consumer

Financial Protection Bureau, Consumer Lending Law

Recommend this on Google

Post a Comment

No comments:

https://www.blogger.com/comment.g?blogID=6637933322132070883&postID=727789944829728037
https://www.blogger.com/share-post.g?blogID=6637933322132070883&postID=727789944829728037&target=pinterest
https://www.blogger.com/share-post.g?blogID=6637933322132070883&postID=727789944829728037&target=facebook
https://www.blogger.com/share-post.g?blogID=6637933322132070883&postID=727789944829728037&target=twitter
https://www.blogger.com/share-post.g?blogID=6637933322132070883&postID=727789944829728037&target=blog
https://www.blogger.com/share-post.g?blogID=6637933322132070883&postID=727789944829728037&target=email
http://mortgagecomplianceforum.blogspot.com/search/label/Consumer%20Lending%20Law
http://mortgagecomplianceforum.blogspot.com/search/label/Consumer%20Financial%20Protection%20Bureau
http://mortgagecomplianceforum.blogspot.com/search/label/Consumer%20Financial%20Protection
http://mortgagecomplianceforum.blogspot.com/search/label/Consumer%20Financial%20Law
http://mortgagecomplianceforum.blogspot.com/search/label/CFPB
http://mortgagecomplianceforum.blogspot.com/search/label/CFPA
https://www.blogger.com/email-post.g?blogID=6637933322132070883&postID=727789944829728037
http://mortgagecomplianceforum.blogspot.com/feeds/727789944829728037/comments/default
http://mortgagecomplianceforum.blogspot.com/
http://mortgagecomplianceforum.blogspot.com/2016/08/going-rogue.html
http://pdfcrowd.com/html-to-pdf-api/?ref=pdf
http://pdfcrowd.com/customize/
http://pdfcrowd.com/redirect/?url=http%3a%2f%2fmortgagecomplianceforum.blogspot.com%2f2016%2f08%2fflipping-bird-at-cfpb.html&id=ma-160831113013-f4f7e9c4
http://pdfcrowd.com


pdfcrowd.comopen in browser PRO version Are you a developer? Try out the HTML to PDF API

Information contained in this website is not intended to be and is not a source of legal advice. The views expressed are those of the contributing authors and

commentators, as well as news services and websites l inked hereto, and do not necessarily reflect the views or policies of any governmental agency, business

entity, organization, or institution. Mortgage Compliance Forum makes no representation concerning and does not guarantee the source, originality, accuracy,

completeness, or reliabil ity of any statement, information, data, finding, interpretation, advice, opinion, or view presented herein.

Mortgage Compliance Forum is a "discussion venue" that is designed to share information about residential mortgage compliance.

The discussions on Mortgage Compliance Forum do not constitute legal advice from or to other Mortgage Compliance Forum members or any other person.

Mortgage Compliance Forum encourages an exchange of information and views, but is not responsible for the information, comments, advertising, products,

resources or other materials of this site, any l inked site, or any l ink contained in a l inked site. The inclusion of any l ink does not imply endorsement. Your use of any

linked site is subject to the terms and conditions applicable to that site. Mortgage Compliance Forum may be used for lawful purposes only. Please do not post

content that is obscene, otherwise objectionable, in violation of federal or state law, or that encourages conduct that could constitute a criminal offense or give rise

to civil  l iabil ity; that discloses any non-public transactions, business intentions, or other confidential information; and, that infringes the intellectual property,

privacy, or other rights of third parties. Material protected by restricted copyright, use, or other proprietary right may not be uploaded, posted, or otherwise made

available to Mortgage Compliance Forum participants without the permission of the copyright owner, if such permission is required. The Mortgage Compliance

Forum administrator reserves the right to remove content at any time and without notice that is deemed to be inappropriate and/or in violation of comment rules.
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