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WHEN HR MEETS LAW > AGGRESSIVE COMMERCIAL PRACTICESXEMPLOYMENT

Are Your Sales
Practices Too
Aggressive?
(FEEEITALR
BTN ?

The Trade Descriptions Ordinance (TDO)
prohibits traders from engaging in aggressive
commercial practices, including harassment,
coercion, or exerting undue influence
on customers. DLA Piper explores what
employers and their employees, managers
and directors need to be aware of to avoid
being held criminally liable for aggressive
commercial practices.
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Complaints regarding unscrupulous sales practice
have increased markedly in recent years. Engaging in
outrageously lengthy sales pitch to exert pressure on
customers, making misleading representations as to the
product/ service to increase customers’ appetite for
purchase etc. are tactics adopted by some unscrupulous
salespersons which raise eyebrows.

Under the Trade Descriptions Ordinance (Cap 362) (the
“TDO"), “aggressive commercial practice” is a criminal
offence. In light of recent enforcement actions taken by
the Customs and Excise Department (the “CED"), sales
employees as well as management staff should pause
to examine the legal position and liabilities in relation
to aggressive commercial practices.
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AGGRESSIVE COMMERCIAL PRACTICE
What is aggressive commercial practice?
Under section 13F of the TDO, a commercial practice
is aggressive if it would significantly impair the average
consumer’s freedom of choice or conduct in relation to
the product through the use of "harassment, coercion or
undue influence", which in turn causes the consumer to
make a transactional decision that s/he would not have

made otherwise.

There are a number of factors which the court will take
into account when determining whether the commercial
practice is unlawful:-

® its timing, location, nature or persistence;

* the use of threatening or abusive language or behaviour;

o the exploitation of any specific misfortune or
circumstance, of which the trader is aware and which
is of such gravity as to impair the consumer’s judgment,
to influence the consumer’s decision with regard to the
product;

* any onerous or disproportionate non-contractual barrier
imposed by the trader where a consumer wishes to
exercise rights under the contract, including rights to
terminate the contract or fo switch to another product or
another trader; and

¢ any threat to take any action which cannot legally be

taken.
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Penalties
A person who is found guilty of engaging in aggressive
commercial practices may be liable to a maximum fine

of HK$ 500,000 and imprisonment of five years.

First conviction of engaging in aggressive
commercial practice

In April 2015, three beauticians of a beauty parlour
were convicted of engaging in aggressive commercial
practices in selling body care therapy service to a
customer, which breached the TDO. This was the first
conviction under this section of the TDO.

The CED conducted the investigation after receiving a
complaint in November 2013. It was found that the
three beauticians told the customer that she had lumps
in her chest which could mutate into cancer, and then
persuaded her to purchase a body treatment package
of HK$140,000. Although the customer had indicated
her reluctance in purchasing such an expensive
package, the three beauticians persisted for over 1.5
hours in talking her into buying it. The customer finally

made the purchase and paid a deposit of HK$70,000.

The Kowloon City Magistrates' Court ruled that the sale
practice used by the three beauticians was aggressive
commercial practice. One of the beauticians was

senfenced to 200 hours of community service and the
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other two were sentenced to 3 months' imprisonment.
They also had to repay the sum of HK$70,000 to the

customer.

CAN DIRECTORS AND MANAGERS ESCAPE
LIABILITIES?

Generally, the motivation for sales employees to engage
in aggressive sales tactics is the reward of commission
earned from transactions. To improve the business'
performance, it is common for management staff to turn a
blind eye and condone their subordinates' procurement of
sales through the use of aggressive commercial practices.
Are management staff free from any liability as they are
not directly engaged in such aggressive commercial
practices? Section 20 of the TDO provides an answer,

which is “NO”.

Liabilities for directors and managers

Under section 20 of the TDO, if a company or any of
its members (e.g. sales employees) is found to have
committed an offence of engaging in aggressive
commercial practices, its directors and managers may

also be held personally liable if such an offence has been
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committed with their consent or is attributable to their

neglect.

Recent arrest of a fitness centre’s
management staff for suspected aggressive
commercial practices

In July this year, the CED took enforcement action against
a fitness centre and arrested four people for engaging in
suspected aggressive commercial practices. According to
the report, one of the people arrested is the salesperson
and the other three people arrested are the management
staff of the company, including two directors and a

manager.

The complainant was approached by a salesperson
in the fitness centre who persistently persuaded her
to buy a 10-year fitness club membership valued at
HK$38,000. The complainant declined the offer as
she already had a 10-year membership. However,
the salesperson asked the complainant to produce her
identity card and credit card such that she could check
if there were any discounts. Without the authorisation
of the complainant, the salesperson charged the credit

card to purchase the membership. The complainant
was forced to accept the purchase after being told
that it was impossible to get a refund. This case is still

under investigation.

PRACTICAL TIPS FOR EMPLOYER

To avoid exposing themselves as well as their employees
to liabilities under the TDO, employers should consider
the following:

* provide training to their salespersons and management
staff and educate them on the requirements of the
TDO. Ensure they understand the legal consequences
of engaging in aggressive commercial practices or
allowing such practices to take place;

® put in place a system to check that sales practices are
compliant with the TDO. Employers should ensure that
such monitoring is necessary and not excessive and is in
compliance with the Personal Data (Privacy) Ordinance
(Cap 486) ; and

* review employees' guidelines and sales manual to
ensure they are in compliance with the TDO in relation
to prohibition of aggressive commercial practices. S
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