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3D printing technology evolves through advances in software, hardware, and materials. Inventions in 3D 

printing hardware and materials are eligible for U.S. patent protection. Software is a different story.  The 

U.S. Supreme Court’s 2014 Alice decision sets a tough-to-meet standard for patenting software-

implemented inventions. Under Alice, if an invention is directed to an “abstract idea”—and most software-

implemented inventions are—then to be patent-eligible the invention must contain an “inventive concept” 

that transcends mere computer implementation of code. 

Many in the patent world feared that Alice sounded the death knell for software patents. While Alice’s 

consequences have not been quite that dire, software patents are in trouble. The Federal Circuit Court of 

Appeals has invalidated most software-implemented patents it has examined under Alice’s “inventive 

concept” test. 

In 3D printing, Alice and its progeny have far-reaching implications. If software is at the heart of a 3D printing 

process, then it may be difficult to acquire patent protection. Even if parts of the software are patentable, 

unprotected elements may create a loophole for duplication. But Alice did not extinguish all hope.  3D 

printing software that works to improve existing printing processes and solve current printing problems 

could be found to pass Alice’s “inventive concept” test, and would therefore be patent eligible. 

Two years after Alice, the state of software patenting remains unsettled. Mistakes in describing and claiming 

an invention may doom a meritorious patent application. Inventors should consult experienced patent 

counsel who understand both Alice and 3D printing technology when planning and executing their 

intellectual property strategy. 

The Alice Test: 

C
Question 1: 

Is the patent directed to a patent- 
ineligible concept (e.g., abstract idea)?

Claims ARE patent-eligible 
under § 101. 

No
Note: With software patents, 
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Claims are NOT patent-
eligible under § 101. 

the answer is usually “Yes.” 

No

Question 2: 
Do the claimed elements, individually 
and / or as combined, transform the 
claimed invention into something 

patent-eligible? 

Yes

Yes
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