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Overview 

 The role of outside counsel in preventing UDAAPs 

 Elements of unfairness, deception, and abusiveness 

 Two unique scenarios 

 Handoff to compliance 
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Outside Counsel’s Perspective 
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Approaching 
UDAAP as 

Outside 
Counsel 

• Often approached to assess a change 
to a specific act or practice, e.g. 
change or implement new marketing 
materials, website features, or 
servicing communications or practices 



Level Set 

Gather all the information you (and a 
regulator) may need to assess the 
question 

 How will the customer be / how 
has the customer been affected 
by this particular action 

– Challenge to get a complete picture 
of what is happening  
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Level Set (continued) 

 If changing a practice or disclosure 
for a product – what else has been 
said to the customer about that 
same issue?  

– Marketing materials, welcome kits, 
product guides, product agreements, a 
multitude of servicing communications 
(statements, letters and notices via mail 
and email, texts, websites, mobile 
apps), etc. 

– Aligning messaging and disclosures 
across documents and channels will 
limit UDAAP risk 
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Achieving Compliance 

 UDAAP risks tend to be assessed after 
negotiating technical compliance must-haves 

 “Show me the law that says we can’t do this” 

– Marching through unfairness, deception, and 
abusive elements 

• FDIC Guidance – FIL 26-2004 

• CFPB Exam Manual  

• Past UDAAP actions  

– Enforcement actions, bulletins, reports 

– Distinction between UDAAPs and remedial 
programs 

• UDAAP trends – applying analyses from one product 
line to another 
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First ensure 
technical 
compliance with 
applicable law, 
e.g. Reg E or Z  



Board / FDIC Guidance on UDAAP – FIL 26-2004 

Standards for Determining What is Unfair or Deceptive 

 Assessing whether an act or practice is unfair 

– Cause or be likely to cause substantial injury to consumers. 

• Substantial injury usually involves monetary harm. Small amount of harm to a large number of people 
may be deemed to cause substantial injury. Trivial or speculative harms are typically insufficient. 

• Emotional impact and other more subjective types of harm will not ordinarily make a practice unfair. 

– Consumers must not reasonably be able to avoid the injury. 

• Injury can’t be avoided if an act or practice interferes with consumer’s ability to effectively make 
decisions.  

• For example:  

– Withholding material price information until after the consumer has committed to purchase the product or 
service; or   

– Subjecting consumers to undue influence or coercing them to purchase unwanted products or services. 

• The Agencies will not second-guess the wisdom of particular consumer decisions. Instead, the 
Agencies will consider whether a bank's behavior unreasonably creates or takes advantage of an 
obstacle to the free exercise of consumer decision-making. 
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Board / FDIC Guidance on UDAAP – FIL 26-2004 

 Assessing whether an act or practice is unfair cont… 

– The injury must not be outweighed by countervailing benefits to consumers or to 
competition. 

• Injurious in its net effects — not outweighed by any offsetting consumer or competitive 
benefits, e.g. lower prices or wider availability of products and services. 

• Costs for remedies or to prevent the injury are also considered, e.g. costs to the bank in 
taking preventive measures and the costs to society as a whole of any increased burden 
and similar matters. 

– Public policy may be considered. 

• Public policy, as established by statute, regulation, or judicial decisions may be 
considered, e.g. violation of a state law or a banking regulation may be considered. 
Conversely, the fact that a particular practice is affirmatively allowed by statute may be 
considered as evidence that the practice is not unfair.  

• Public policy considerations by themselves, however, will not serve as the primary basis 
for determining that an act or practice is unfair. 
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Board / FDIC Guidance on UDAAP – FIL 26-2004 

 Assessing whether an act or practice is deceptive 

– There must be a representation, omission, or practice that misleads or is 
likely to mislead the consumer. 

• Express or implied claims or promises may be written or oral.  

• Omissions may be deceptive if disclosure of the omitted information is 
necessary to prevent a consumer from being misled. 

• Not evaluated in isolation.  

– Representations evaluated in the context of the entire advertisement, transaction, 
or course of dealing to determine whether it constitutes deception.  

• Acts or practices that have the potential to be deceptive include:  
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‒ Misleading cost or price claims;  

‒ Bait-and-switch techniques;  

‒ Offering to provide a product or 
service that is not in fact available;  

 

 

‒ Omitting material limitations or 
conditions from an offer;  

‒ Selling a product unfit for the purposes 
for which it is sold; and  

‒ Failing to provide promised services. 



Board / FDIC Guidance on UDAAP – FIL 26-2004 

 Assessing whether an act or practice is deceptive cont…  

– Considered from the perspective of a reasonable consumer. 

• Consumer’s interpretation or reaction must be reasonable under the circumstances (in 
light of the claims made).  

– When targeted to a specific audience, such as the elderly or the financially 
unsophisticated, standard is based upon the effects of the act or practice on a 
reasonable member of that group. 

• If a representation conveys two or more meanings to reasonable consumers and one 
meaning is misleading, the representation may be deceptive.  

– Only requires a a significant minority of such consumers to be misled (not a majority). 

• Not evaluated in isolation. Look at the entire advertisement, transaction, or course of 
dealing to determine how a reasonable consumer would respond.  

• Written disclosures may be insufficient to correct a misleading statement or 
representation, particularly where the consumer is directed away from qualifying 
limitations in the text or is counseled that reading the disclosures is unnecessary. 
Likewise, oral disclosures or fine print may be insufficient to cure a misleading headline 
or prominent written representation. 
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Board / FDIC Guidance on UDAAP – FIL 26-2004 

 Assessing whether an act or practice is deceptive cont… 

– The representation, omission, or practice must be material. 

• Material if likely to affect a consumer’s decision-making.  

– Information about costs, benefits, or restrictions on the use or availability of a 
product or service is material.  

– Express claims will be presumed to be material.  

– Materiality of an implied claim will be presumed when the institution intended 
that the consumer draw certain conclusions based upon the claim. 

• Claims made with the knowledge that they are false will also be presumed to 
be material.  

– Omissions will be presumed to be material when the financial institution knew or 
should have known that the consumer needed the omitted information to evaluate 
the product or service. 
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CFPB Exam Manual  

12 



CFPB Exam Manual 
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CFPB Exam Manual 
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CFPB Exam Manual 
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Past UDAAP Actions & Trends  

 Precendent set in enforcement actions; UDAAPs identified in bulletins, reports, etc. 

 Distinction between UDAAPs and remedial programs 
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Past UDAAP Actions & Trends  
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Past UDAAP Actions & Trends  
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Two Unique Scenarios 
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Building a product 
from scratch 

Opportunity to embed 
UDAAP avoidance themes 
throughout the product 
life-cycle 

Approach product 
development and 
servicing with recent 
UDAAP precedent in mind 

Agile development 
teams 

All stakeholders – business, tech, 
operations, legal, compliance, risk, and 
others – in the room all the time 

Opportunity for legal to be very effective: 
• To better understand and influence business 

objectives based on legal obligations 
• Set a culture of compliance and inform non-lawyers of 

UDAAP rationales 
• Address UDAAP risks early 



Trusting Compliance 

 Tendency to advise on legal determinations and leave 
implementation and ongoing monitoring to compliance  

 Build assurances that CMS that will prevent, monitor, detect, 
and resolve UDAAPs 

– Policies and procedures 

– Set benchmarks for reporting 

– Complaint escalation guidelines 
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Thank You! 

Adam D. Maarec 
Davis Wright Tremaine 

Washington, D.C. 
adammaarec@dwt.com 

202.973.4217 
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Disclaimer 

This presentation is a publication of Davis Wright Tremaine LLP.  Our purpose in 
making this presentation is to inform our clients and friends of recent legal 
developments.  It is not intended, nor should it be used, as a substitute for 
specific legal advise as legal counsel may only be given in response to inquiries 
regarding particular situations. 

 

Attorney advertising.  Prior results do not guarantee a similar outcome. 

 

Davis Wright Tremaine, the D logo, and Defining Success Together are registered 
trademarks of Davis Wright Tremaine LLP. 

 

© 2016 Davis Wright Tremaine LLP 
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