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To Disclose or Not To Disclose: That is the Question
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The Justice Department, the Securities and Exchange Commission and
the FCPA bar spend extraordinary amounts of time discussing and
explaining FCPA enforcement and compliance issues. But one of the
most important issues never sees the light of day. That is the decision
whether or not to disclose a potential FCPA violation to the DOJ and
the SEC. That decision has significant implications for a company — it
may result in hefty fines, remedial steps across the entire company and
possibly the agreement to hire an independent monitor for several
years to watch over a company’s entire business operations.

\ o No one can doubt that the engine fueling DOJ’s record fine collections
for FCPA violations is the voluntary disclosure process. Company after
: company walks through the doors of the Justice Department, confesses
their sins and then argues about the proper resolution. But the
voluntary disclosure process remains shrouded in mystery and some have suggested that they have
been subjected to varying policies and results. This is not a good development for the administration
of justice. The process requires effective and fair enforcement through the consistent application of
policies and results.

These are not new issues in the criminal enforcement world. Criminal defendants face a similar
decision everyday in the justice system: should a defendant plead guilty? Should the defendant
cooperate? Such a decision requires a weighing of the potential punishment after a trial, after a guilty
plea, or after a guilty plea with cooperation. Once the potential benefits are clarified, the risks of each
choice is weighed against the potential benefits. To assist in this process, prosecutors and defense
counsel try to provide some guidance. In some districts, the US Attorney’s Office has adopted rules
for guideline calculations so that defendants know the potential risks and benefits, including specific
formulas for cooperation.

These same issues come up in the FCPA context. However, because of the relatively recent
aggressive enforcement efforts, policies and standards are a little unclear, and there is not as much
guidance on potential benefits. For example, how much of a “discount” can a company expect by
voluntarily disclose an FCPA violation? How much is the company’s cooperation worth?

Moreover, there is a significant initial question of whether to engage in the voluntary disclosure
process itself — companies which initially discover a violation need to decide whether or not to
disclose the conduct to the government. This issue does not necessarily arise in other federal
criminal prosecutions involving other crimes.

The decision to disclose involves an important calculation. One the one side is — what is the scope

and extent of the violation? Is it systematic across the organization, or isolated to particular country
or office? How significant is the violation in the scheme of the overall business? What would be the
likely punishment for such violation(s)?


http://www.corruptioncrimecompliance.com/�
http://www.corruptioncrimecompliance.com/�
http://twitter.com/#!/mikevolkov20�
http://www.linkedin.com/pub/michael-volkov/5/6b4/971�
http://corruptioncrimecompliance.com/2012/02/to-disclose-or-not-to-disclose-that-is-the-question.html�

Corruption, Crime and Compliance

On the other side is — what is the risk that such conduct will be discovered by the government?
Unlike many other crimes, the likelihood that the US government will detect foreign bribery activity is
low. There is not a line of victims or readily apparent harms. Auditors can sometimes discover
questionable entries and potential bribery conduct, but financial accounting standards generally are
ineffective because of the focus on “material” transactions. To the extent forensic accountants
become part of a standard operating procedure for companies, more and more companies may start
to discover potential illegal bribes.

Even without accounting audits, there are significant risks that a disgruntled employee, a
whistleblower or a competitor may raise complaints that a company is engaging in illegal bribery
activity. Most of the significant FCPA cases have been started through a whistleblower or disgruntled
employee.

There is an alternative course, which more and more companies should consider. It involves an
overhaul of a company’s compliance effort. First, a company needs to design and implement an
enhanced compliance program. Second, if the company discovers any significant bribery risks during
the implementation of the enhanced compliance program, companies should investigate, flesh them
out, and remedy the problems as quickly as possible. Third, the company needs to document the
steps it took to fix the problem. Assuming that the violations do not rise to the “systematic” level, or
constitute a “culture of bribery,” the company should seriously consider avoiding the voluntary
disclosure process. In the event that a disgruntled employee reports the issue to the government, the
company should walk into the Justice Department with its head held high, explain how they
discovered the violations while implementing an enhanced compliance program and they
implemented remedies to make sure the problem does not occur again. In this situation, the dynamic
behind the closed doors of the Justice Department should change.

While companies continue to struggle with this issue, it bears repeating: The Justice Department and
the SEC need to adopt and disseminate standards and policies governing the voluntary disclosure
process. The absence of such standards is unfair, breeds disparate treatment of similarly situated
companies, and undermines the fair administration of justice.

The information in this document is intended for public discussion and educational purposes only. It does not constitute legal advice
and the use of this blog and any information contained in it does not create an attorney-client relationship.
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