MARGOLIS

“Avoiding Preference Risk in

EDELSTEIN Collection Matters”

BY MICHAEL A. SIDDONS, ESQUIRE

For Immediate Release

Here’s the scenario-you
have been chasing after
a delinquent account and finally get the
debtor to pay up. A few months later, you
get sued by the debtor’s Bankruptcy Trustee
for the money that the debtor just paid you!
Sounds crazy, right? Its called an
“Avoidable Preference.”

If you do business with individuals,
or businesses, that are on the verge of filing
for bankruptcy protection, you may be
required to return the payments received
from that entity within the 90 days preceding
a bankruptcy filing. In today’s economic
turmoil, all dealings with financially
troubled parties should be approached with
an eye toward avoiding preference risk.

The Bankruptcy Code permits the
recovery of certain payments made to the
debtor’s general creditors within 90 days (or
one year if the payments went to “‘insiders’
of the debtors”) prior to the petition filing
date for the bankruptcy. Such payments are
considered “preference” payments. The
intent is to discourage creditors from
engaging in certain collection measures
against a potential debtor in the immediate,

pre-bankruptcy period.

MICHAEL A. SIDDONS is a partner at Margolis Edelstein in the Business, Real Estate
and Shareholder Practice Group. He is also a member of the Delaware County Chamber of
Commerce Business Leadership Committee.

What happens if you get sued in a
preference action?

If you receive a letter or call from
debtor’s bankruptcy counsel about a
potential preference claim don’t panic and
simply refund the money. You may have
defenses against repayment. = The most
common Bankruptcy Code defenses are:

. The contemporaneous exchange for
new value defense,

. The subsequent new value defense,
and

. The ordinary course of business
defense.

While eliminating all preference risk
is impossible, especially in collection
matters, there are ways to reduce such risk.
Furthermore, statutory defenses aside, if a
payment received from a debtor is attacked
as a preference, a negotiated compromise
can oftentimes be reached.

Inquiries or strategies to Avoid
Preference Risks, call (215) 931-5828 or
msiddons@margolisedelstein.com.
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Margolis Edelstein
h-IL-\_RL; [_}]_]_5 formed over fifty years is
a preeminent member of
the legal community.
Today, with nine offices
serving the interests of our clients throughout
Delaware, New Jersey, Pennsylvania and West
Virginia, we have earned the Martindale-Hubbell
legal ability rating of AV, signifying the highest
rating available. Our firm is composed of one
hundred and thirty lawyers; we have the resources of
a large firm with the talent of individual legal
professionals responsive to the needs of our clients,
large and small.
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Our firm is well known for experience in the
litigation arena, however, we are a full service firm
addressing the needs of our clients in areas such as
estate planning, real estate and we maintain a thriving
commercial practice area, as well.

Margolis Edelstein firm has been committed
to developing a work environment which reflects the
world in which we live. As a full service firm, we
have the privilege of working with a diverse and
varied client base and we are keenly aware of the
positive results a stimulating culture within our firm
can have upon the staff, associates and partners which
make up Margolis Edelstein. We have always
encouraged an open and inclusive environment. We
recognize, share and support our clients' commitment
to diversity and our firm will continue to strive to
maintain and further develop a rich, multi-cultural
environment

Legal Disclosure: The information contained herein,
is not intended to — and does not — create an
attorney-client relationship. This article is not
intended to provide legal advice, and readers should
refrain from acting on information contained herein
without seeking specific legal advice from
individually qualified counsel.
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a graduate of Malvern Prep and Penn State
University. He received his Juris Doctor from
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of Laws in Taxation from Villanova University
School of Law.
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