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Gommonwealth of Massachusetts
Trial Gourt

SPRINGFIELD DIVISION
SMALL CLAIMS DEPARTMENT

From the Office of James M. Whalen, Esq.,
Magistrate

Springfield Distr ict Court
50 State Street, Rm. 214

Springfield, Massachusetts 01 103
Phone: 413-748-8674

email :  iames.whalen@iud. state. ma. us

June  30 ,  201  1

Claudette C. IVlathisen vs. Law Office of Gary H. Kreppel. P.C.

IT23SC 1 102

T),pe of Claim: Contract; Alleged Violation of Statute
FDCPA; 93A"

Summary

This matter essential ly concerns the substance of a dunning letter sent to the Plaint i f fs
by'the Defendant law f irm, dated February 17,2010. Plaint i f fs al lege that the letter
consti tutes'overshadowing, 'a violat ion of the federal Fair Debt Collect ion Practices Act '
15 '  U .S.C.  1592(eX5) ,  as  we l l  as  M.G.L .  Ch.  93A SS 2  and 9 .

Plaint i f f  asserts the fol lowing Counts::

The Defendant improperly communicated direct ly with the Defendants at a
t ime when i t  knew that the Defendants were represented by counsel;

The Defendant did not intend to bring suit  on a matter involving a debt of
only $600.00.  Pla int i f fs  mainta in that  the ' threat ' to  col lect  through sui t  on
such a debt, without a bona f ide intention to carry through, would
consti tute a vrolat ion of the FDCPA;

That certain language contained within the plaint i f f 's Febru ary 17'h letter
constituted ove rshadowing; specifically, the words following the
introductory paragraph, which read as follows:
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"lt is our intention to resolve this matter informally, provided we
receive your cooperation in settling this claim. However, please
note that our client has authorized litigation without further
notice;' (Bold and ital ics added)

The statutorily required 'verification notice' appears at the bottom center of
the page.

Finding(s) .  Rul ing(s)  and Decis ion

The case is not mooted by the discharge of the underlying debt.

Count  1 :

As to this assertion, the court f inds that the Defendant did not know that
the Plaintiffs were represented at the time, and so the Defendant prevails
on this point;

Cou nt 2:
As to this aspect of the case, the Plaintiffs have failed to carry their
burden of proof. With insufficient evidence, this point also goes in favor of
the Defendant.

Count  3 :

The court  f inds,  in  the eyes of  the ' least  sophist icated consumer, ' that  the
sentence highl ighted above, beginning with the word, "However.. ." could
easi ly cause confusion by communicating a confl ict ing message to the
reader. On the one hand, the debtor is told that she has the nght to have
the debt verified within thirty days of receiving the letter. Yet, Jtre is also
informed that, ". . . [O]ur cl ient has authorized l i t igation without further
notice." The reasonable question in the debtor 's mind would be whether
her requesting veri f icat ion would tr igger the bringing of the suit  against her
immediately and without further notice, at a point sooner than the
expirat ion of the thirty day period within which she was informed that she
could otherwise request veri f icat ion. This language tends to chi l l  the
debtor 's grfant of a statutory r ight under the FDCPA.

As such, the language employed is malum prohibitum and constitutes a
perse violat ion of M.G.L. ch. 93A. When asked by the court what the
plaintiff experienced when she received the letter, she testified that she
was somewhat upset, and that she almost immediately handed the letter
to her husband. There was no evidence of any palpable, extraordinary,



Therefore, the court imposes a $25.00 dollar damage award under g3A,
and trebles same to $25.00. A reasonable attorney;s fee wil l  be awarded
upon submission of an Affidavit by plaintiff 's counsel detail ing the

physical injury flowing from the receipt of the offending communication.
As such, the evidence is insuff icient to warrant the award of damages for
emotional distress or the l ike.

particulars within two weeks of receipt of this judgment.

James M.  Whalen,  Esq. ,
Magistrate,

Springfield District Court


