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Seven of the largest insurance companies and two IT software and service providers have
avoided fines and agreed to limit the data that they exchange between them following an
investigation by the OFT into the anti-competitive use of Experian's market analysis tool, What
If? Private Motor.

Ageas Insurance Limited (formally Fortis Insurance Ltd), Aviva plc, AXA Insurance UK plc,
Liverpool Victoria Friendly Society, RBS Insurance Group Limited, Royal Sun Alliance and
Zurich Insurance plc and the software and service providers Experian Ltd and SSP Limited have
all offered formal commitments to the OFT.

The OFT received information back in June 2009 that there may be a breach of the Chapter |
prohibition of the Competition Act 1998 and/or Article 101 of the Treaty of the Functioning of the
European Union.

The OFT investigation identified an increased risk of price coordination among motor insurers
using the specialist tool, which allows insurers to access both their own pricing information and
other insurers' pricing information for all the possible combinations of risks. The tool provides
information to participating insurers two to three weeks in advance of quotation prices going
live' in insurance policies sold by brokers. For example, prices for policies whose cover
commences on 1 March would be provided to insurers through the tool weeks earlier in
February.

Interestingly, the OFT have concentrated on commitments by the parties rather than the
imposition of fines or a ban of the tool's use. The formal commitments include principles agreed
with the OFT that the use of the market analysis tool must require the pricing information to be
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anonymous, aggregated across at least five insurers and drawn from 'live' policies provided via

brokers.

The OFT considered that the matter was an appropriate case for commitments in accordance
with OFT guidance as the competition concerns were readily identifiable, fully addressed by the
commitments and capable of effective and quick implementation. Moreover, the OFT found that
the conduct investigated in this case did not constitute a secret cartel between competitors,
which would have resulted in a stricter penalty.

The blanket leniency in this matter is generous considering the OFT's analysis that the
information exchanged was not 'genuinely public' or 'within the public domain'. This is in line with
the Commission's new horizontal guidelines (2011/C 11/01). The OFT decided that the
information was not within the public domain as it enabled access to each individual insurer's
confidential rating model. Additionally, although the data provided by Whatlf? could be obtained
by collecting quotes from individual insurers, in practice this would be impossible due to the
large number of quotes required and the consequential expense. Similarly, the OFT found that
despite the market analysis tool being publicly marketed, due to the high access cost of the
information to customers and non-subscribers of Whatlf?, the data was not genuinely public
information.

The investigation has potentially wider implications as the Experian tool is just one of several
similar products used in the motor and other insurance markets.

The OFT did consider the possible pro-competitive effect of tools such as Whatlf?, specifically
that they may result in lower barriers to entry and expansion by providing information to insurers
with little or no underwriting experience.

However, the OFT expects organisations in the insurance industry to review the findings of this
investigation and ensure that they comply with competition law. The OFT currently has 23 active
investigations, 11 of which were opened last year. They have explained that the focus on the
largest players in the market and the swift one year turnaround of the investigation should act as
a strong deterrent to others in the insurance market.

The OFT is currently consulting on a draft text of the commitments made by the parties and the
closing date for comments was 14th February 2011. Once the commitments have been formally
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accepted, the OFT will end its investigation, without making a decision on whether the

Competition Act was breached.

About Reed Smith

Reed Smith is a global relationship law firm with more than 1,600 lawyers in 23 offices throughout the United States, Europe, Asia and the
Middle East.

The information contained herein is intended to be a general guide only and not to be comprehensive, nor to provide legal advice. You
should not rely on the information contained herein as if it were legal or other professional advice.

Reed Smith LLP is a limited liability partnership registered in England and Wales with registered number OC303620 and its registered office
at The Broadgate Tower, 20 Primrose Street, London EC2A 2RS. Reed Smith LLP is regulated by the Solicitors Regulation Authority. Any
reference to the term ‘partner’ in connection to Reed Smith LLP is a reference to a member of it or an employee of equivalent status.

This Client Alert was compiled up to and including March 2011.

The business carried on from offices in the United States and Germany is carried on by Reed Smith LLP of Delaware, USA; from the other
offices is carried on by Reed Smith LLP of England; but in Hong Kong, the business is carried on by Reed Smith Richards Butler. A list of all
Partners and employed attorneys as well as their court admissions can be inspected at the website http://www.reedsmith.com/.

© Reed Smith LLP 2011. All rights reserved.

Reed Smith | www.reedsmith.com


http://www.reedsmith.com/

