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Money Services Businesses on a Case-by-Case Basis 

By Obrea O. Poindexter, Ryan H. Rogers and James C.H. Nguyen 

On November 10, 2014, the Financial Crimes Enforcement Network (FinCEN) issued a Statement addressing 
bank “de-risking,” often described as the practice of closing accounts or refusing to open accounts for particular 
types customers.  The focus of the Statement is bank de-risking with respect to money services businesses 
(MSBs).  The Statement appears to be a regulatory response to address what FinCEN states is a concern that 
“banks are indiscriminately terminating the accounts of all MSBs, or refusing to open accounts for any MSBs. . . .”  
FinCEN said that the purpose of the Statement is to “reiterate” regulatory expectations under the Bank Secrecy 
Act for banks that provide services to MSBs. 

FinCEN EXPECTS BANKS TO EVALUATE MSBS ON A CASE-BY-CASE BASIS 

In the Statement, FinCEN observes that MSBs play an important role in the financial services sector and that de-
risking related to MSBs may result in diminished transparency in the financial system.  In this regard, FinCEN said 
in the Statement that it generally discourages the practice of de-risking and expects financial institutions to 
properly manage and mitigate any risks presented by providing banking services to MSBs on a case-by-case 
basis.  In evaluating MSBs on a case-by-case basis, FinCEN states that financial institutions should: 

• Understand the MSB’s business model and the general nature of the MSB’s own customer base; and 

• Follow existing regulatory guidance and establish and maintain an appropriate risk-based anti-money 
laundering program. 

FinCEN states that a financial institution is neither prohibited nor discouraged from providing services to MSB 
customers, so long as the financial institution properly manages its customer relationships and effectively 
mitigates their risks.  FinCEN further states that it does not expect financial institutions to “serve as the de facto 
regulator of the money services business industry any more than of any other industry.”  

PRIOR FinCEN STATEMENTS  

This particular issue has been on FinCEN’s radar screen for some time.  Most recently, in prepared remarks 
delivered on August 12, 2014, FinCEN Director Jennifer Shasky Calvery stated that FinCEN has “been hearing 
about instances of ‘de-risking,’ where [MSBs] are losing access to banking services because of perceived risks 
with this category of customer and concerns about regulatory scrutiny.”  Director Calvery further stated in those 
remarks that joint guidance issued by FinCEN and the federal banking agencies on April 26, 2005, still remains in 
effect.  In the joint guidance, the agencies said that they “expect banking organizations that open and maintain 
accounts for money services businesses to apply the requirements of the Bank Secrecy Act . . . on a risk-
assessed basis. . . .”   
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It is unclear whether the recent Statement by FinCEN will serve as a catalyst for banks to reevaluate decision-
making regarding the provision of services to MSBs, or whether the Statement signals a material change in the 
regulatory environment.  As a practical matter, the Statement is notable in that it was issued solely by FinCEN 
and not jointly with any prudential regulators.  Nonetheless, the Statement seems to be encouraging banks to 
engage in risk assessments with respect to decisions about whether to provide services to MSBs. 
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About Morrison & Foerster: 

We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest 
financial institutions, investment banks, Fortune 100, technology and life science companies.  We’ve been 
included on The American Lawyer’s A-List for 11 straight years, and Fortune named us one of the “100 Best 
Companies to Work For.”  Our lawyers are committed to achieving innovative and business-minded results for our 
clients, while preserving the differences that make us stronger.  This is MoFo.  Visit us at www.mofo.com. 

Because of the generality of this update, the information provided herein may not be applicable in all situations 
and should not be acted upon without specific legal advice based on particular situations.  Prior results do not 
guarantee a similar outcome. 
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