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STATE OF NEW YORK: COUNTY OF SCHUYLER 

SUPREME COURT 

_______________________________________________ 

In the Matter of the Application for Review  

under Art. 7 of the Real Property Tax Law by 

Wal-Mart Real Estate Business Trust, 

    Petitioner 

Attorney Affirmation in 

Support of Motion 

Index No. 16-134 

 

-v- 

Subject Property: 

515 E. Fourth Street, Town of 

Dix 

Village of Watkins Glen 

County of Schuyler 

Tax Map No. 65.14-2-6.11 

 

The Board of Assessment Review for the 

Town of Dix, the Assessor for the Town 

of Dix and the Town of Dix, New York, et al. 

    Respondents. 

_______________________________________________ 

 

Steven J. Getman, an attorney, duly licensed to practice in the 

courts of this state, hereby affirms the following under penalty 

of perjury (CPLR 2106): 

 

1. I am Schuyler County Attorney and co-counsel for the 

respondents herein.  I make this affidavit in support of 

respondents’ motion, pursuant to 22 NYCRR 202.59 (c)  and CPLR 

408 for an order: compelling disclosure of material and necessary 

information; granting an extension of time to complete an audit of 

the petitioner’s books and records for the tax years under review, 

for the purpose of substantiating petitioner’s statement of income 

and expenses; tolling the time to complete and exchange the 

appraisals in this matter; together with such other and further 

relief as the court may deem just and proper.  

 

2. The following is based upon affirmant’s personal knowledge, and 

upon information and belief.  As to the source of affirmant’s 

information and the grounds for my belief, same consists of 

communications with employees for respondents the Town of Dix 
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and the County of Schuyler, a review of the statutes, case law 

and other authority cited herein, a review of regularly kept 

business records of the Town of Dix  and County of Schuyler and 

the following exhibits, annexed hereto , incorporated by reference  

and made a part hereof:  

Exhibit a)  Notice of Petition and Petition, dated July 5, 

2016 (true copy);  

Exhibit b)  Answer, dated September 16, 2016 (true copy);  

Exhibit c)  Statement pursuant to 22 NYCRR 202.59 (true 

copy);  

Exhibit d)  Request for audit, dated May 9, 2017 (true copy);  

Exhibit e)  Scheduling Order (true copy);  

Exhibit f)  Email dated June 29, 2017 (true copy); 

Exhibit g)  Petitioner’s proposed confidentiality agreement  

(true copy);  

Exhibit h)  Email dated July 20, 2017 (true copy);  

Exhibit i)  Respondents’ proposed confidentiality 

agreement(true copy);  

Exhibit j)  Letter dated July 28, 2017 (true copy);  

Exhibit k)  Affidavit of Brian LaFountain with attachments  

Exhibit l)  Affidavit of Jeffrey James with attachments.  

 

3. The above captioned matter was commenced by the filing on July 

26, 2016 and service of a Notice of Petition and Petition.  

Respondents served and filed an Answer on or about September 

16, 2016. 

 

4. Petitioner timely served a 22 NYCRR 202.59 (b) statement of 

income and expenses on or about March 16, 2017.  

 

5. Respondents timely served their demand for audit, pursuant to 22 

NYCRR 202.59 (c) on or about May 9, 2017.   Such audit seeks an 

audit of the petitioner's books and records for the tax years under 

review for the purpose of substantiating petitioner's statement of 

income and expenses.   

 

6. Pursuant to 22 NYCRR 202.59 (c), such audit must be completed 

within 120 days after the request has been made unless the court, 

upon good cause shown, extends the time for the audit.   

Therefore, absent court order, the respondents are currently 

required to have this audit completed no later than Wednesday, 

September 6, 2017. 
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7. The current scheduling order provides that the exchange date for 

appraisals shall be no later than November 1,  2017. 

 

8. The Town of Dix, on behalf of all respondents herein, has 

retained the Bonadio Group (“Bonadio”), having offices at 171 

Sully's Trail, Pittsford, NY 14534 to complete the audit described 

above. 

 

9. Upon information and belief, in order to complete this audit, 

Bonadio will require petitioner’s books and records necessary to 

verify the petitioner’s profit and loss statement previously served 

herein, including but not limited to, invoices, contracts, leases 

balance sheets, asset depreciation schedules and similarly 

regularly kept business records of petitioner herein, together 

with a contact person or persons on behalf of petitioner with 

whom Bonadio can communicate for the purposes of obtaining 

such necessary information.  Upon further information and bel ief, 

these materials and information are necessary for completion of 

the audit in accordance with generally accepted accounting 

principles and generally accepted auditing standards.  

 

10. The Town of Dix, on behalf of all respondents herein, has 

retained Jeffrey S. James, a New York State certified real estate 

appraiser (New York General Certified – Certificate # 

46000043019), employed with Midland Appraisal Associates, Inc. 

Real Estate Counseling & Appraisal Services (“Midland”), having 

offices at 349 W. Commercial St.,  Suite 2290, East Rochester, NY 

14445 to complete any/all necessary appraisal reports intended to 

be used at the trial, pursuant to 22 NYCRR 202.59 and related 

authority.    

 

11. Upon information and belief, Midland requires Bonadio to 

complete and share the results of its audit with Midland, in order 

to prepare those appraisal reports to be exchanged and/or filed 

pursuant to 22 NYCRR 202.59 (g).  

 

12. As of today’s date, neither affirmant, co -counsel, Bonadio 

nor Midland have received the materials necessa ry to complete 

the above-described audit, beyond the initial profit and loss 

statement.   

 

13. Upon information and belief, the petitioner is conditioning 

disclosure of these necessary materials upon the execution of a 

“confidentiality agreement,” under which the materials would be 
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shown and seen only by the co -counsel for the respondents, and 

by the Town of Dix Appraiser and, further, that such information, 

including gross sales figures, may not be made a part of, or in any 

way be referenced in, any appraisal report, or in or at the trial of 

this matter.   

 

14. Upon information and belief, the level of confidentiality 

demanded by petitioner effectively renders such information and 

materials useless for the purposes of pretrial discovery, appraisal 

and/or auditing in this matter.   

 

15. Respondents have submitted a proposed counter -agreement 

that attempts to balance the desire of petitioner for its 

information to remain confidential, with the needs of the 

respondents to share such information with their appraisers and 

auditors and to refer to same as necessary in the trial -ready 

appraisal reports.  A true copy of this counter-agreement 

(“stipulation of confidentiality”) is annexed hereto, as noted 

above.   As noted therein, respondents do not object to protections 

of confidential information that would prevent public access to 

confidential data, such as filing documents under seal and/or as 

“trade secrets.”   

 

16. As of today’s date, petitioner has not supplied the necessary 

information, executed the respondents’ proposed confidentiality 

or responded to such proposal in any way.  As a result, petitioner 

is currently preventing respondents from completing the audit.  

 

17. Upon information and belief, it will take at least  four (4) 

weeks after receipt of all necessary information from petitioner 

for Bonadio to complete its audit,  depending on the information 

received and the timing of same.   Upon further information and 

belief, as noted above, a completed audit is necessary for a proper 

trial-ready appraisal.  

 

18. As noted above, the deadline for completing the audit is 

currently September 6, 2017.  That date is less than one month 

away.  Therefore, due to the petitioner’s failure to supply the 

books and records necessary to verify its profit and loss 

statement previously served herein, the respondents’ are unable 

to complete the audit within the current deadline.    

  

19. Upon information and belief :  
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a)  Discovery in RPTL Article 7 proceedings is 

governed by CPLR 408, pursuant to which trial 

courts have broad discretion in directing the 

disclosure of material and necessary information  

(Wendy's Restaurants, LLC v Assessor, Town of 

Henrietta , 74 AD3d 1916 [2010], see, also Greens 

at Washingtonville, Ltd. v Town of Blooming 

Grove, 98 AD3d 1118 [2012]). This includes profit 

and loss statements, balance sheets, asset 

depreciation schedules, and gross and net sales 

revenues for pertinent years as such materials 

will assist respondents in their preparat ion for 

trial (Wendy’s, supra ).   

b)  Insofar as the subject property contains a 

freestanding department store building, the 

court may include in its income approach a 

percentage of gross sales (White Plains 

Properties Corp. v. Tax Assessor of City of White 

Plains, 50 N.Y.2d 839 [1980]).  

c)  While petitioner may maintain that comparable 

sales are the proper measure of value in this 

matter, “without a detailed understanding of the 

income and expenses of the proposed comparable 

sales, there is no factual basis for concluding 

that the sales are in fact comparable to the 

subject property” (Fifty-Sixty Saginaw Realty, 

LLC v Assessor of Town of Henrietta , 19 Misc 3d 

1143(A) [2007], aff 'd, 52 AD3d 1275 [2008]).  

d)  Furthermore, petitioner’s 22 NYCRR 202.59(b) 

statement sets forth that a portion of the 

petitioner’s revenue is derived from rental 

income. One of the necessary factors to review in 

the audit, and resulting appraisal, would be 

whether such rent is charged at fair market 

value.  If rent is unrealistically low (5 

Op.Counsel SBEA No. 62) or charged “without 

regard to the marketplace” (John P. Burke 

Apartments, Inc. v Howe , 98 AD2d 595 [1984], 

such rental rates may be disregarded (Techniplex 

III v Town and Vil. of E. Rochester , 125 AD3d 

1412 [2015]).   Similarly, where a landlord and 

tenant are business affiliates or a property is 

owner-operated or where there is any indication 

of collusion, a rent arrangement should be of 
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little, if any, guidance to sound appraisal for 

taxation purposes. Merrick Holding Corp. v Bd. 

of Assessors of Nassau County , 45 NY2d 538 

[1978].  

e) Upon information and belief :  Petitioner herein 

is a Real Estate Business Trust.  The purpose of 

such real estate trust is that a separate Wal-

Mart subsidiary pays rent to the Real Estate 

Business Trust, which is primarily owned by 

another Wal-Mart subsidiary, allowing such 

rental income to stay within the company 

(Jennifer Stonecipher, From One Pocket to the 

Other: The Abuse of Real Estate Investment 

Trusts Deductions , 72 Mo. L. Rev. [2007]; Jesse 

Drucker, “Wal-Mart Cuts Taxes by Paying Rent 

to Itself,” Wall Street Journal , Feb. 1, 2007).  As 

such, a full audit  is necessary to determine 

whether the rental income is fair market value or 

should be disregarded as the result collusion or 

self-dealing (Techniplex III, supra ).  Further, 

given the apparent self -dealing at issue, the 

question of gross sales data becomes all the more 

relevant to value herein.  

 

20. Respondents’ auditor and appraiser have each provided 

affidavits setting forth that the documents and re cords sought are 

relevant, material and/or necessary to this action.  

 

21. For the reasons above, respondents are proceeding herein by 

Order to Show Cause, and request that the court toll the deadline 

for completing the audit and, as necessary, exchanging appraisals 

until the final decision on this motion.  

 

22. It is respectfully submitted that the relief herein is justified 

and proper.   The facts stated above, given the circumstances and 

the imminent deadline to complete the required audit, 

demonstrate that counsel for respondents adequately conferred 

with adversary in good faith to resolve the issues  herein 

(N.Y.Ct.Rules, § 202.7). 

 

23. The above is true to the best of my knowledge, information 

and belief.  
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Wherefore, your affirmant requests this court issue an order in 

accordance with the above.  

 

Dated: Watkins Glen, NY 

  August 9, 2017 

______________________________  

Steven J. Getman 

Schuyler County Attorney 

105 Ninth St, Unit 5 

Watkins Glen, NY 14891 

607.535.8121 

Co-counsel for respondents 
 

 

To: Chief Clerk 

Supreme and County Courts  

Schuyler County Courthouse 

105 Ninth St, Unit 35 

Watkins Glen, NY 14891 

 

Robert L. Halpin, Esq.  

The Halpin Firm 

4588 State Rt 224 

Montour Falls, NY 14865 

607.594.3786 

Co-counsel for respondents 

 

Wayne D. Wisbaum, Esq., Kavinoky Cook LLP  

726 Exchange Street, Suite 800  

Buffalo, New York 14210 

Attorney for Petitioners  

 

 










































































































