The Law of Web Marketing-
Not Just for Geeks Anymore

David C. Brezina
Ladas & Parry LLP

Copyright 2010, David C. Brezina 1




Points of View

Users, Developers, Lawyers Viewing a
Common Target
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Who, What, Where, When, How,
Why

0 Who 0 How

B |s using trade identity B Does the technology
on the Internet? work?

B Who’s perspective are B Is the effect felt on your
you using? client?

What is the nature of the [0 Why

usage? B Are we analyzing this

Where now? -

B Are the manifestations ® Is the party making the
of the trade identity use doing what they are
usage at issue? doing?

B Are the legal entities
responsible physically

located?
[0 When did the conduct
B Begin?
B End?
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Why are people using particular
“words” on the Internet?

O

L
L

Traditional sellers, and sellers evolved from traditional
sellers have traditional “branding”, “descriptive” and
“address” needs

Competitors, their own brands and common terms
Intermediaries use to increase

B Their Own Revenue By Using or Selling Words to
Direct Traffic

B Traffic to their own sites
B Traffic to sellers

Traffickers, Warehousers, Parkers, Squatters,
Registrars
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How are “words” Used
Commercially on the Internet

Domain names —

addresses o N
Links, Embedded =
Words, Metatags = %J />J —
- & S e
Search Engines _
Index and Search
Users Type In — | 5 ==
¥ i o~ 1
B Search

)

B Directly
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When Does The Usage Take Place?

Real Time

B Communication
B Sales

B New -- Searches

Stored Data

B Typical “Data”

B Search Engines

B Web Page Updates

Archives
B “Wayback Machine”
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Where Does The Usage Take Place?

0 Whose Computer or Server?
[0 Real Time
B Networks

B Dynamic, Users,
Moderators,

[0 Updates
B Networks
B Lists

[0 Backups

[ It is always changing, but
sometimes takes time
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What Usage Creates Legal Issues --
Comparison of Media

Print

B Fixed

B Physical

B Facts, Art,
Advertising

Web

B Dynamic .
B Portions Stored In e
Various Places i ——

B What You See Is
Not “There”
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This Content Is That Presented To
You By The Search Engine

¥ Trademarks - Google Search - Mozilla Firefox

File Edit View History EBookmatks Tools  Help

@ x c (mt "l hitp: { heweas, gooale. comj#hl=enisource=hplg=Trademarksiaq=Fiagi=gl Dkng=Efp=c26c79a5 7.7 - -.l' 3 j. HFIashCatch‘

-" Trademarks - Google Search =

Web Images Yideos Maps Mews Shopping Groail more » Wab History | Search settings | Signin #*

G()Ugle |Trademarks R ansed el

Web [ Show options... Results 1-10 of about 151,000,000 for Trademarks [definition]. (0.39 seconds)
File a Trademark Online Sponzored Links | Sponsared Links

wnwe. LegalZoom.com/Trademarks Fast, Hassle-Free and Affordable. We've filed over 75,000 Trademarks.

Trademark Your Name: $495

Fegister a Trademark $149 Free Consultation: 1-866-618-2517.
weirw. thetrademarkcompany.com — Apply for a Trademark in 5 Minutes! Have Questions? Call 800-906-8526. Top-Rated U.5. Trademark Attomey.
wiwwe. SecureYourTrademark. com
Protect Your Trademark J
vy, T4 EmallBiz.com  Free consultation. Former USPTO Examiner Trademark Reqistration CA
Protect ¥our Intellectual Property.
United States Patent and Trademark Cffice Register Your Trademark in Canada
Trademarks. 1. Trademark Basics. View Basic Information about Trademarks. 2. Search wevir. BDC-Canada. com
migﬁ;;ﬂfeﬁﬁ;dﬁimd el e Fegister Your Trademark
File a Trademark in 3 Easy Steps
Patents Patent Forms Search & Million Trademarks - Fres!
Tradernarks - where to stat  Electronic Filing Systern (EFS-YWab wwrw. Trademarkia.com
Search Patents Hasics Google
Check Status Contact Us
More results from uspto. gov » Register a Trademark
Trademark application only $99.00
Trademarks Home Don't Lose Your Good Mamel
Dec 30, 2009 ... Welcome to the USPTO Trademarks Hormepage. This page provides the i, DirectLegal.com
rnajor docurmentation, tools, applications, links, and useful information for ... 5
i, USpta. gowitrademarksfindex jsp - Cached - Similar US Patent Offices YWork
Helping Inventors is Our Only
Trademark - Wikipedia, the free encyclopedia Business. Get A Free Inventor Iit!
___Atrademark nr trade mark is a distinctive sion or indicator nsed hy an individial husiness wanw InventSAlL com/PatentMyldea =
Done
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Internet Marketing — Search

Engines

£ Trademarks - Google Search - Mozilla Firefox

Eile Edit View History Eookmarks Tools Help

@ - at ™ hitp: v google. comf#hi=en@isource=hpig=Trademarksag=fEagi=g1 0kng=afp=c26c79a5 77 - | |*f- £ HFIashCat\:h‘

-" Trademarks - Google Search -

Web |mages Wideos Maps Mews Shopping Gmai\

rademams | (Bearch )

Google
- SeaArch

#dvanced Search

Web [# Show options.. Results 1- 10 of about 151,000,000 for Trademarks [definition]. (0.39 seconds) I t e S u I tS I r O I I I

Eile a Trademark Cnline

ww. LegalZoom.comTrademarks Fast, Hassle-Free and Affordable. We've filed over 76,000 Trademarks.

Register a Trademark $149

wp thetrademarkeompany.com  Apply for a Trademark in & Minutes! Have Questions? Call 800-806-8626.

Protect Your Trademark
weiry. T4 SmallBiz.com  Free consultation. Forrmer USPTO Examiner

United States Patent and Trademark Office
Trademarks. 1. Trademark Basics. ‘iew Basic Information ahout Trademarks. 2. Search

Warks. Search p registered marks (TESS) ...
iy U5 pto. o @«

Patents Patent Forrms

Tradernarks - where to stat  Electronic Filing Systern (EFS-Web)
Search Patents Basics

Check Status Contact Us

Idore

rorm uspto. gov e

Trademarks Home
Dec 30, 2008 ... Welcome to the USPTO Trademarks Homepage. This page provides the

major documentation, tools, applicationg and useful information for ...

weaw, Usplo.govitrademarksfindex. jsp @ imilar

Trademark - Wikipedia, the free encyclopedia

A trademark nr trade mark is a distinctive sinn ar indicator nsed by anindividual _hisiness

Sponsored Link ponsored Links

[ ]
Trademark Your Mame: $495
Free Consultation: 1-866-618-2617 2
Top-Rated U.S. Trademark Attorney

v SecureYourTrademark com

Trademark Reqistration CA

-
Protect Your Intellectual Property
Register Your Trademark in Canada
ww, BDC-Canada.com

Redqister Your Trademark

File a Trademark in 3 Easy Steps
Search B Million Trademarks - Free!

e Sponsored

Redqister & Trademark
Trademark application only §99.00

[ ]
Daon't Lose Your Good Mame!
wnir. Directlegal com I n S

wonw InventSAL com/PatentMyldea =

Done:

Graphics,
onts, Colors
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What You See Is Not Always
“There” — Frames, Ads, Links

&) Cruising The South Pacific cruising, south, pacific, sailing, yacht, charter, - Mozilla Firefox

File Edit View History Bookmarks Tools  Help
@ 2 c ot We  hitkp: f v weebring com ftiCruising-The-Sauth-Pacific |j‘|“. z -‘l' sonls j." HFIashCatch'

W¢ Cruising The South Pacific cruising, s... | + =

Welcome, Guest

- {
WebRing%
creating Communities

Connecting People l, 2 Search WebRing

Cruising The South Pacific

Moo Join This Community.

Get Started!

Fiste i Haating: > Saling Cruising The South Pacifie

Dreaming of a cruise or salling charters in the South Pacific? This is ) bR);/ << Prev | Ring Hub | Join | Rate | Next >>
the web ring of sites to help you realize your dream. | [ search

@ uebRing Ine.

Private Charter Rental

Safe & Reliable Private Charters, Instant Quote!
Call 1-866-738-5387

www, RevolutionAir, comm

Bahamas Cruise Deals
Save up to 80% on Bahamas Cruise Yacations;
wide Selection of Cabins

www, SruizesOnly, carmi/Bahamas

The Moorings Charters
All Tnclusive Luxury Vacation Get $§500 Off in BWI.

Get a Quote!
www, Moorings, com

Yacht Services
racht Delivery Yacht Management
www, yachtaide.cam

S S
Hub Fage  Sites

 TraffieStats  Simiar WebRings

Click here to preview and visit the 10 member sites in - 3

Done
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Start

Y
Business
Objectives

y
- Keyword Research
Y

Ad Campaigns &
Ad Groups

Y
Match Type
Y

Syndication
strategy

Y
Ad Copy
Y
»  Bid Strategy
L

Analytics &
Conversion

Direct ROI

Product infermation

Separate brand vs
non-brand keywords

Exact

Google only until
you get good
account feedback

Contains target
keywards

Bid reasonably high
off the start to build
exposure & trust,
and gain feedback

Collect encugh data
to draw conclusions

PPCBE

Top line growth

Traditional keyword
research tocls

Head keywords

Phrase

Keep content and
search targeting
separate for tracking

Sells the click

Actively manage
head keywords in
their own groups &
campaigns

Lifetima Customer
Value

—

G

Branding &
exposure

Competitive
research tools

Longtail keywords

Broad

Geographic
targeting

Disqualifies
irrelevant clicks

Manage tail
keywords as a
basket

Split test ad copy

Pay Per Click Marketing — The New
“Circulation” and “Impressions”?

Market research

Seasonal keywords

Negative

Export successful
campaigns to other
search engines

Relevant URL and/or|
trusted URL will
perform better than
a new unknown

Bid on return rather
than position

Split test landing
page & conversion
process

Link building

AdWords Desktop
Editor

Embedded

Quality score

Mew categories may
lose money to grow,
others might be ROL

focused

Segmentation

Dynamic keyword
insertion
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Residual Cash Forever!

) Residual Cash Forever With Coach Ronette! Residual Cash Forever Is Here For You - Mozilla Firefox
File Edit ‘iew History Boockmarks Tools  Help

b2 c # ot \:] Rktp: f v, cashcounting 101 . comf birditd -'" Google )" HFIashCatch'

|| Residual Cash Forever With Coach R... | +

We Can Make | Ha

Traditional
Home Business

* Low Commissions

* On The Computer & Phone
All Day

* No Security
* No Real Training

* Forces You To Be A Sales
Person

| Working For Someone Else
Retirement.

1
| Stressful

| 1 Week Vacation In 1 Year
f

|

| 1siT REALLY. woRTH [| NOT GOOD ENOUGH
ITIN THE ENDZ | COR ML

Dane

* Not endorsed by this speaker
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Competing Interests

Freedom

B Free Competition
B Free Speech

B Entrepreneurship

Brand Management

B Enforcement Against Unfair Competition
B Preservation

B Quality Control

B Avoid Dilution
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Who Is Responsible for What
Content, Links?

Manufacturer
Competitor

Reseller

Affiliate Advertiser
Search Engine
Other Commentator
Cconsumer
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Web 1.0 Law

Cybersquatting and Other Domain Name
Abuse

B Anticybersquatting Consumer Protection Act, 15
U.S.C. § 1125(d)(1)

B Bad Faith

Free speech/Fair use = Not bad faith

B Sux sites Bihari v. Gross, 56 USPQ2d 1489 (DC
SNY 2000)

B Not Always “Little Guys” Southern Grouts &

Mortars, Inc. v. 3M Co., 575 F.3d 1235 (11th
Cir., 2009)
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Web 1.0 Law

[0 Metatags

B Html Code: <META NAME = "Keywords"
CONTENT= ..>

B Hidden “Text”
B Used to Fool Search Engines
[0 Likelihood of Confusion - Traditional Trademark Law

B Brookfield v. West Coast 174 F.3d 1036, 50 USPQ2d
1545 (9th Cir. 1999) Initial Interest Confusion

B Use of Descriptive terms

B Misleading Where Implying Authorized Dealer --
Australian Gold v. Hatfield, 77 USPQ2d 1968 (10 Cir
2006)

B Other Fair Use — Dealer of Replacement Parts -- Bijur
v. Devco, 72 USPQ2d 1180 (DC NJ 2004)
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Forms of Confusion — The
Brookfield List

Types B Replacement

B Authenticity Pf_OdUCt_

B Ownership of ® Misapplied
Mark Goodwill

B lLicensed B |nitial Interest

B Sponsorship Is There

B Buyout Or Likelihood Of
Related Confusion, Of

Companies Whatever Type?
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Web 2.0 “Not Just for Geeks”

More Interactive
Increased Commerce

New and Different

B Appearance

B Operation

B Consumer Sophistication

Copyright 2010, David C. Brezina
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Likelihood of Confusion --

What's New

Traditional World Wide Web

B Side by Side B Diversion
Comparison without confusion

B Products not enough
Proximate in the B Ease of internet
Marketplace shopper reversing

B Roulo v. Russ Course
Berrie & Co. 886 B Hearts On Fire
F2d 931, 937 v. Blue Nile 603
(7th Cir 1989) F.Supp.2 274(D.

Mass., 2009)
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Keywords, Adwords, Sponsored

Links

Metatags Were
Put There by Site
owner

Keywords,
Adwords,
Sponsored Links
Sold To Anyone

Is Seller
Responsible?

Evolving
Environment

Disclaimers,
Explanations

Context,
Comparisons
Who's Buying
Them
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Keyword Debate

Sellers and Buyers

Merely Advertising

Consumers Have
More Info, Choices

Potential for Very
Focused Data

Policies and
Practices

Competition

Trademark Owners
B Selling “My” Name

B Competitors Use to
Mislead

B Misdirected
Consumers = Lost
Sales

B Brookfield
Confusion
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Keywords

Major Search Engines Sell Them

Google AdWords
Yahoo! Search Marketing
Microsoft adCenter

Nature of Keywords

Yellow Pages Inspired?

Most Terms Descriptive, Generic

Vast Volume of Terms

Elaborate Analytics — Not Just Single Words

Private Trademark Policies

Copyright 2010, David C. Brezina
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Keywords Google Trademark Policy
(2009)

Buyer Is Responsible
“Courtesy To Trademark Owners”
Descriptive Use Permitted

Nominative Use Permitted
B For Resale -- Actually Selling

B Components, Replacement Parts Or
Compatible Products — Actually Selling

Informational, Not Use By
Competitors to Sell
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Keywords -- Yahoo Trademark Policy
(2006)

d Yahoo! Permits advertisers to bid on keywords

comprised of a third-party's trademark only if one of
the following conditions is met:

B (1) Reseller: The advertiser's site sells or facilitates
the sale of the product or service bearing the
trademark.

B (2) Information Site, Not Competitive: The primary
purpose of the advertiser's site is to provide
substantial information about the trademark owner or
products or services bearing the trademark, and does
not sell or promote competing products or services.

[1 From: Yahoo Brief on Summary Judgment in American
Airlines v. Yahoo (Settled, November 30, 2009)
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Keywords — Who Is Involved

Search Engines — Sellers
Businesses are Keyword Buyers

Keyword Business On Internet

B “Affiliates”, “Partners”, “Publishers”
B Pay Per Click

B Pay Commission on Sales

B Affiliates Bid on Keywords

Sellers Have Common Affiliates

Copyright 2010, David C. Brezina
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Keyword Cases Against Search
Engines

J Vulcan Golf, LLC v. Google Inc., 552
F.Supp.2d 752 (N.D. ., 2008) (Class
Action)

Rescuecom Corp. v. Google Inc. 562 F.3d
123 (2d Cir., 2009) (Use in Commerce)

Government Employees Insurance Co. v.
Google Inc., 77 USPQ2d 1841 (E.D. Va.
2005) (Confusion unlikely)

1 800-Jr Cigar, Inc. v. Goto.Com, Inc., 437
F.Supp.2d 273 (D.N.J., 2006) (Summary
Judgment on Use, Genuine Issue on
Confusion)
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Keyword Cases Against
Competitors

d Hearts On Fire Company, LLC v. Blue Nile,
Inc., 603 F.Supp.2d 274 (D. Mass., 2009)

(Mo. Dism. Denied)

Finance Exp. LLC v. Nowcom Corp., 564
F.Supp.2d 1160 (C.D. Cal., 2008)
(Confusion, Banner)

Designer Skin LLC v. S & L Vitamins Inc.

560 FSupp2d 811, 88 USPQ2d 1021 (D.
Ariz. 2008 (No Deception)

Valil Associates Inc. v. Vend-Tel-Co. Ltd.,
516 F3d 853, 85 USPQ2d 1971 (10th Cir.
2008 (No Confusion)
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Keyword Cases Against Affiliates

J

Copyright 2010, David C. Brezina
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Confusion in Keyword Cases --
Principles

Keywords Unlike Metatags
B More Information Upon Linking
B Connection Not Hidden

Ease of Internet Shopper Reversing
Course

Banner or Ad Should Clearly Identify

Absence of Reference to Competitor’s
Trademark In Ads
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Keyword Bidding and Commerce

Trademark Use
H s It?
B Does It Need to Be?

Use in Commerce 15 U.S.C. § 1114(1)(a)
In Commerce, US Const Art 111

Rescuecom — Keyword Sales and Resulting
Advertisements Different Than Purely
Automated Metatags, Therefore “Use In
Commerce”
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Confusion in Keyword Cases --
Derived Confusion Factors

L IO A AN AN

Overall Mechanics Of Web-browsing And Internet
Navigation, In Which Consumer Can Easily Reverse Course

Mechanics Of Specific Consumer Search At Issue

Content Of Search Results Webpage That Was Displayed,
Including Content Of The Sponsored Link Itself

Downstream Content On The Defendant's Linked Website
Likely To Compound Any Confusion

Web-savvy And Sophistication Of The Plaintiff's Potential
Customers

Specific Context Of A Consumer Who Has Deliberately
Searched For A Trademark Only To Find A Sponsored Link

Duration Of Any Resulting Confusion

Whether Plaintiff’'s Mark Mentioned, And If So In What,
Context, E.G. “Compare To X” V. “X On Sale”
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Pop-up Advertising -- Browser

¥ saabnet.com: Performance BB Post: One thing on the Porierfield r4s - Mozilla Firefox
Fle Edt View Hstory Bookmarks Tools Help

& saabnet.com: Performance BB Post:... | =

~
P We are the same friendly SWEDISH
people and service that you _ge uw B Ea>»
have counted on since 1978.
R, FovS o FACTORY
www.swedishautofactory.com
THE SAAB NETWORK | Other Cars | Books Moavies & Music| Chat| FAQs | Gifts | Ehotos | Classifieds | Sponsars]
Www. SAABNET.COM
. Search Search
Performance Bulletin Board ==, lisecea]
Aduertisement | Nvisrant @63
Brakes
[Ifein Performance Bulletin Board | Post Followup | FAQ ][ Prew by Date ][ MNext by Date | Mem  Searching for Brakes? Search no Further, Wie've
One thing on the Porterfield r4s B R
Posted by PT (more from PT) on Wed, 27 JTan 2010 11.05:19
In Reply to: Porterfield r4s, Jeff A, Tue, 36 Jan 2010 08:43:37
LEARN MORE » |
F4-3 with "S" meaning "strect”, 50 I guess there is a reason why they offer a different compound R4 lown on the
track before, but sbwiously you have first hand experience of it Maybe the best solution is to install di_*/"#-ShopComaareus.cam Jople install a
different pad at home on the eve of a track day, drive to the track, and change out the pad again when they return home. I you don't do a LOT of track days, this
should be reasonable. Hillelimbs should be fine with pretty much any pad, as the biggest strain on the brakes is coming back down, at relatively low speed
posted by 173.9.1,
Posts in this Thread:
* Perdformance brake pads, KP, Tue, 19 Jan 2010 13:.07:16
o weather though company cccurred, janisealsu, Tue, 2 Feb 2010 11:0041
o Carbotech Re: Performance brake pads?, Paul'sAero, Sun, 24 Jan 2010 19:34:29

o Re: Performance bralce pads. Jon in MN. Thu. 21 Jan 2010 14:54:02
X Find: |lesb & next 4 Previous o Highlight gl [ match case
itpsfumsasbret comjtsnfbbjperformancefindex htmi7bID= 1253644

Reactive or
Intrusive

Clear

Ildentification as

Ad?
Confusion

Function,
Redirection

Copyright 2010, David C. Brezina
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Pop-up Advertising — E-mall

Previous | Bext | Back to Messages

E-mail Based
Spam or = o e
Subscription - =

Dear Meg: o
8: ™ ary Kay Domain by Mary Kay for Hen

I hope this e-mail finds you well. It is almost summer which means vacations and loi b g ifiﬂ"ﬂwtﬁw.mﬁc hours

are out enjoving the sun this summer, make sure you keep your skin beautiful and pr = * S Type: Ewu De Cologne See mere products

Whether it is Mary Kay cosmetics or Mary Kay skin care products, vou can always o D i

and value for your personal care needs. T

, '_ i - TAARY KAY BLUSH CHEEK PERFECT
This month, I have a wide variety of Mary Kay products available for sale, including ) COLOR VERY BERRY SQUARE

- - &
eve care, Mary Kay lipstick, Mary Kay concealer, and Mary Kay skin highlighters. 1 58 00 from Erryns Health And
e | I I I e Kay Timewise, and Mary Kay Velocity products. | Beauty
i FREE SHPPNG 1 THE US4 STOREWIDE

CHECK US OUTY

Whatever your make-up, cosmetics, or skin care needs this summer, Mary Kay am{ Werchant Reting: O'S pe
happy to meet with you in person for a pre beauty o Itation. Ilook forw: ' £
f? I Mary Kay Triple Action LipEnhancer New
Best re; . ‘ Discontinued
as . ot i B
Jennifer Taylor, §
Mary Kay Independent Beauty C 1 B WaW pmfessmnaiitnesshaadqmersm ;JYJ

Confusion

Mary Kay V.
Yahoo 09CV1278
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Pop-ups And Confusion

Dynamic Occurrence and Appearance

Different Than Frames or Banners

B Wells Fargo & Co. v. Whenu.Com, Inc.,
293 F.Supp.2d at 738-40, 743-46; 69
USPQ2d 1171 (E.D. Mich. 2003)

“consumers diverted on the Internet

can more readily get back on track”

B Savin Corp. v. Savin Group, 391 F.3d
439 (2d Cir., 2004)
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Trademark Fair Use On The
Internet

Free Speech Accommodated In Fair
Use Under 8 33 (15 U.S.C. § 1115
(b))

Extra Protections

B Special Fair Use Defense Against Dilution
(15 U.S.C. § 1125 (c) (3) (a))

B 8 43 (d) Consideration of Noncommercial
Use as Good Faith Factor In
Cybersquatting (15 U.S.C. 8 1125 (d))
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Trademark Fair Use Under § 33 (15
U.S.C. § 1115 (b) (4))

... a use, otherwise than as a mark ...

... of a term or device which is
descriptive of and used fairly and in
good faith ...

... to describe the goods or services of
such party ...

(use of own name or geographic term
are pretty clear)

Copyright 2010, David C. Brezina 37




Fair Use “Describing”

Lanham Act Doesn’t Say “Merely
Descriptive” Here

Non-Trademark Use I1s Non-Source-
Indicating

Comparative Advertising Line of
Cases Turn On Fairness and Good

Faith

Ours is “Like” Brand X? “Compare
to...”?
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Nominative Fair Use

Ninth Circuit Explanation for Their
1970s Comparative Fair Use Cases

Brother Records, Inc. v. Jardine, 318
F. 3d 900, 904 (9th Cir. 2003)

“... defendant uses a trademark to
describe the plaintiff’s product, rather
than its own ... a commercial user iIs
entitled to a nominative fair use
defense.”
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Nominative Fair Use Elements

“Nominative fair use has “three
requirements:

B First, the product ... must be one not readily
iIdentifiable without use of the trademark;

B second, only so much of the mark ... may be
used as Is reasonably necessary to identify the
product ...; and

B third, the user must do nothing that would, Iin
conjunction with the mark, suggest sponsorship
or endorsement by the trademark holder.”

Yurman Studio, Inc. v. Castaneda, 591
F.Supp.2d 471 (SDNY, 2008) citing New
Kids On The Block v. News Am. Pub., 971
F.2d 302, 307-308 (9th Cir. 1992)
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Traditional and Nominative Fair Use

Pitfall — Burden of Proof and
_ikelihood of Confusion

KP Permanent Make-up, Inc. v.
_asting Impression, Inc., 543 U.S.
111 (2004)

B Trademark Registrant’s Burden
B Fair Use “Trumps” Confusion

If Two Species of Statutory Fair Use,
Then KP Controls
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Fair Use of Personal Name

Hensley Mfg. v.
Propride, Inc., —

O Back to Search Resuks | Lisved in cabepory!  eBay Mokors = Parts & Accessories = RV, Traler & Camper Parts » Towing Systems

- Walch this item
(6t h C I r L | 2 O O 9) ProPride Trailer Hitch,Jim Hensley NEW Design,Stop Sway Seller info

Item condition: - crwallyeiow (15 5 )
100% Posiive feedback
Tirne left 1 (Feb 22, 2010 18:24:05 PST)
Eid histary 4 bids FAERALeRk
Save this seller
Cusrind bid USs 51,225.00 A S
= = Itasaren nes way
I d e n I I e d b Your maarmum bad S § Place bid Other Item info
t I (Erkar US 41.250,00 ar mrars)
lternnuniber. 220555793891
Wiskch this #arr, _ 2
Iterndocation: Maw Orleans,
Louiziana,
n al I I e United States
Ships to United States
Shipping: Freight - See shipping details | See s detads Payments:  PayPal
Esumaed debvery tme varies for freight shipping, Forw dulals

allay wil covar your purchase price plus ariginal shipping
Lawn mare 4 Repon tem

%:. eBay Buyer Protection ‘% Share  SPrint

Origin with
d efe n d an t C I e a r Description  Shipping and payment  Duying tips
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Fair Use — Traditional Nominal?

800-ALL- AUDI
Audl Parts 2552834
Welcame to Shoban Coachvorss Online o -

Shokan Coachworks Used and New Aodi Parts

“Lomct }'kar'" hw\xks II a‘hkanourb

e
Audi We carry alarge assorment of OEM wear parts andﬁ' quem{y “h* P“
replaced parts Wha'w: r your need, Shokoan 12 here to provide leMLhanypanWy o Auch

New Awdi Parts

ralleled m quakty. All o
OEM A d.l S\lppl.lﬁs Yw can easily
ar

[0 Audi Ag v. Shokan

Coachworks, Inc., 592
F.Supp.2d 246 (N.D.
N.Y., 2008)

“Describes” the Original
Manufacturer of Used
Parts

“Describes” Defendant’s
Parts as Used Parts of a
Particular Type?

Screen, On Left, Is Post
Decision — Shokan’s Pre-
suit Use of the Audi
“Rings” Logo Took Too
Much
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Other Issues

Evidence

Intrusion

B Email

B Robots

B Spyware

Computer Fraud

® Click Fraud

B Computer Fraud and Abuse

[ Hacking
[l Exceeding Authorization

Social Networking
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Evidence

It’s On the Internet So It Must Be True?

Authentication — Does The Exhibit
Accurately Show What Was On the
Internet?

Relevance — If Authentic, Does It Tend To
Make Something More Probable?

Hearsay

B What is “the matter asserted”?
B Is The Exhibit Reliable?

B How Can You Get It Admitted?
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Computer “Intrusion”

[0 Unwanted Email

B Trespass to Chattels if Commercial and Interference Intel
Corp. v. Hamidi, 71 P.3d 296, 299-300 (Cal. 2003)

B CAN-SPAM Requires True Source and ldentification 15 U.S.C. §
7707(b)(1)
[0 Robot Software

Register.Com, Inc. v. Verio, Inc., 356 F.3d 393 69 USPQ2d 1545
(2d Cir 2004)
[0 Spyware
m Consumer

Sotelo v. Directrevenue, LLC, 384 F. Supp. 2d 1219 (N.D. Ill.
2005)

m FIC

F.T.C. v. Seismic Entertainment Productions, Inc., 441 F.Supp.2d
349 (D.N.H., 2006)
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Social Networking

Exploding Phenomenon — Every
Marketer’s Doing It

Direct Consumer Interface Managed
(?) By Marketer

Is Your Client Promoting Their
Product on:

B Facebook

B Blogs

B Chat Groups
B Etc.?
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Specific Examples: Computer Fraud
and Abuse Act ("CFAA") 18 USC 1030

“(a) whoever”

“(2) intentionally accesses a computer without
authorization or exceeds authorized access, and
thereby obtains”

“(C) information from any protected computer if
the conduct involved an interstate or foreign
communication”

“(g) Any person who suffers damage or loss
by reason of a violation of this section may
maintain a civil action”
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Specific Examples — Federal Statutes

J Without Authorization

d “Hackers” Or Electronic Trespassers
e possibly under CFAA

e Stored Wire and Electronic Communications Act
("SECA"), 18 U.S.C. § 2701, et seq.

e Legislative History to Protect Against Hackers

] Exceeds Authorized Access

e Employee Misconduct Under CFAA
e Some cases limit
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Social Networking Issues

Maintain Connection Between
Trademark & Goodwill

Risk of Genericide — Suppose Your
Customers Use Your Mark As A Verb?

Privacy

Gripes, Complaints, Defamation &
Disparagement

Endorsement and Testimonials
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Any questions?

Dave Brezina

Ladas & Parry LLP
(312) 427-1300
dbrezina@ladas.net
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