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What To Do with the Plan Level Fee Disclosures

Now that July 1, 2012 has come and gone, the administrators or other fiduciaries of most retirement
plans should have received the plan level disclosures from each of the plan’s covered service providers.
As discussed in more detail in our blog post, the disclosures must describe:

e the types of services being provided,

e the status of the covered service provider as an ERISA §3(21) or registered investment advisor
fiduciary,

e the type and amount of compensation the covered service provider receives from the plan,
e various investment-related disclosures, and
e the manner of receipt of compensation.

Plan fiduciaries (including plan administrators) have certain duties with respect to the receipt of this
information and with respect to the possible failure to have a covered service provider disclose the
information.

Review the Disclosures

The plan fiduciaries must be satisfied that they have received the disclosures from all covered service
providers who are required to provide the information. The fiduciaries must read, understand, and
evaluate the information in order to determine that the fees identified in the disclosures are
reasonable and that the services being provided and paid for are appropriate and necessary for the
administration of the plan. This does not mean that every plan should pay the lowest possible amount
for services, but rather that the fiduciaries must determine that the fees being paid are reasonable
with respect to the quality of necessary services being provided.

The failure of a plan to pay reasonable fees for necessary services will result in a prohibited
transaction. Prohibited transactions subject the plan’s fiduciaries to taxes, penalties and litigation
risks. The fees of a covered service provider which fails to satisfy the fee disclosure rules will be
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deemed unreasonable and thus subject to the prohibited transaction consequences described above
unless plan fiduciaries promptly and properly address the failure in the manner discussed in the section
entitled, “If Disclosures are Incomplete.”

Once the fiduciaries have reviewed the information, it is advisable to have a meeting to discuss the
disclosures and confirm that the fees are reasonable and that the services are necessary. This may
require the assistance of the plan’s investment advisor who should be able to benchmark the fees by
comparing them to fees charged to plans by other providers for similar services or by conducting an
actual or hypothetical Request for Proposal. For small plans that do not engage the services of an
independent investment advisor to assist them with this process, the burden falls directly on the
shoulders of the fiduciaries who must use the marketplace to make the appropriate determinations.

If Disclosures Are Incomplete (or Not Made at All)

If a fiduciary determines that the disclosures are inadequate or that a covered service provider did not
make the disclosures, there are steps the fiduciary must take to rectify the failure to receive the
information. The Department of Labor (“DOL”) regulations provide that the plan fiduciary must
request the missing information in writing from the service provider. Guidance does not dictate a
specific timeframe under which the fiduciary must make this request; it must be done “upon
discovering” that the service provider failed to disclose. Presumably this would be within a reasonable
time after the fiduciary determined the disclosure had not been provided or was inadequate. What
constitutes a “reasonable” timeframe may depend on how many disclosures a fiduciary has to review.
Of course, if no disclosures have been received at all, those requests should go out posthaste.

If, after the written request is made, the covered service provider fails to comply within 90 days, the
fiduciary must notify the DOL of the service provider’s failure to disclose in order to protect the plan
from a prohibited transaction. The notice to the DOL must be filed not later than 30 days following the
earlier of: (1) the service provider’s refusal to provide the information requested by the plan fiduciary;
or (2) 90 days after the plan fiduciary’s written request is made. The DOL has posted a model fee
disclosure failure notice. Currently, the notice may be mailed or emailed to the DOL, but last Monday,
a direct final rule was published that announces a new online submission process for such notices.
Notices may still be mailed to the DOL even though the online system is now up and running, and the
DOL has provided a new dedicated mailing address in the direct final rule. Because it is not clear
whether that new dedicated mailing address should be used immediately or beginning with the
effective date of the direct final rule (September 14, 2012), prudent fiduciaries will mail any such
notices to both the old (as published in the February 3, 2012 final rule) and new mailing addresses.

Aside from notifying the DOL, a plan fiduciary who does not receive a disclosure or has only an
inadequate disclosure will need to determine whether to terminate the arrangement with the covered
service provider, in accordance with the ERISA fiduciary duty of prudence. If the information that was
requested by the plan fiduciary and was not provided relates to future services, the plan fiduciary
must terminate the arrangement as soon as possible.
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Conclusion

Plan fiduciaries must do more than simply collect the information that they recently received from
service providers. They must take affirmative steps to act upon that information, consult with relevant
advisors to the extent appropriate, and make appropriate fiduciary decisions with respect to it.

Related Blog Posts

Summary of 408(b)(2) Disclosure Final Regulations

Participant-Level Fee Disclosure Guidance

Participant-Level Fee Disclosures and The Duty to Inform
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If you have any questions regarding anything discussed in this Alert, the attorneys and other
professionals of the Employee Benefits and Executive Compensation group of Bryan Cave LLP are

available to answer your questions.
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IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal
tax advice contained in this communication (including any attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or recommending
to another party any transaction or matter addressed herein.
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