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Briseno v. ConAgra Foods, Inc.: Ninth Circuit Rules That
There Need Not Be An Administratively Feasible Way To
Identify Class Members In GMO Natural Case

In Briseno v. ConAgra Foods, Inc., an opinion issued on January 3, 2017, the
United States Court of Appeals for the Ninth Circuit held that Federal Rule of
Civil Procedure 23 does not require plaintiffs challenging the labeling of food
and beverage products under state consumer protection laws to demonstrate an
administratively feasible way to identify class members as a prerequisite to
class certification.

Background

The Briseno case is one of hundreds of putative class-actions challenging
allegedly false or misleading labeling on food and beverage products. In this
case, plaintiffs contended that a “100% Natural” label on Wesson oils—which
ConAgra manufactures, markets, and sells—was false or misleading because
the oils contain genetically modified organisms (or “GMOs”) that plaintiffs
argued were “not natural.”* The plaintiffs moved to certify eleven state-based
classes of consumers of the oil, and ConAgra objected on the ground that there
would be no administratively feasible way to identify members of the
proposed classes because consumers would not be able to reliably identify
themselves as members of the classes.? As ConAgra pointed out, consumers
do not generally save receipts proving their purchases and would probably not
remember details regarding their purchases.® The district court rejected this
argument, and held that, at the certification stage, it was enough that an
objective criterion defined the class: whether class members purchased
Wesson oil during the class period.*

The Ninth Circuit’s Opinion

On appeal, the Ninth Circuit affirmed the district court’s decision. The court
first turned to the language of Rule 23, which it explained did not mention
“administrative feasibility” (what some courts have called the
“ascertainability” requirement).®> The court also noted that the Supreme Court
had admonished courts not to add requirements to Rule 23 that were not
explicitly there.®

The Ninth Circuit also acknowledged that it was deepening a split amongst the
circuits on this issue. It asserted that, although its opinion was aligned with
the approach to this issue taken by the Sixth, Seventh and Eighth Circuits, it
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was in conflict with that of the Third Circuit (and potentially also the First, Second, and Fourth Circuits) which require
putative class representatives to demonstrate “administrative feasibility” as a prerequisite to class certification.’

The court also determined that ConAgra’s concerns were best considered under Rule 23(b)(3), which requires courts to
consider whether a class action is superior to other methods of adjudication in cases involving money damages.®
However, the court suggested in dicta that administrative feasibility concerns would likely give way in suits involving
“inexpensive consumer goods” like this one “in which there may be no realistic alternative to class treatment.””

The Significance of Briseno for Food and Beverage Class Actions

This case is significant for companies faced with class-action challenges to their food and beverage labeling. Many of

these cases are brought in California, and this case seems to sharply limit what was once a strong defense against class

certification in California.’® In light of this ruling, food and beverage companies may even see an uptick in the number
of suits filed against them in California.

However, companies facing litigation outside the Seventh and Ninth Circuits should consider pressing forward with the
argument that courts should not certify classes challenging the labels on inexpensive food and beverage products
because there is no reliable way to determine the class members. Although the Ninth Circuit contends that the Sixth and
Eighth Circuits have rejected this argument, the court overstated the holdings in those cases. In fact, the Eighth Circuit
case that the Ninth Circuit relies on holds that “a class must be adequately defined and clearly ascertainable”; it merely
does not specify in detail what that rule means.™* The same is true of the Sixth Circuit case, which simply upheld
certification where the plaintiff had shown that class members could be identified using records of customer
membership cards or records of online sales.® Moreover, as the Ninth Circuit admitted, the ascertainability defense has
salience in the First, Second, Third, and Fourth Circuits.™® The Ninth Circuit also failed to mention that the Eleventh
Circuit has accepted a strong version of the ascertainability defense, albeit in an unpublished opinion.* Only the
Seventh Circuit appears to agree explicitly with the Ninth Circuit that there is no heightened ascertainability
requirement.”® It follows then that food and beverage companies should continue asserting this defense outside the
Seventh and Ninth Circuits.

Going forward, even companies defending these types of suits in the Seventh and Ninth Circuits should not abandon the
argument that Rule 23 incorporates a requirement that a class be ascertainable and administratively feasible. Instead,
companies could—and should—repackage the argument and assert that, in class actions seeking damages,
administrative concerns arising from the inability to accurately and fairly identify putative class members may prevent
the proposed class from satisfying the superiority requirement of Rule 23(b)(3).** Such an argument may have
particular heft in cases (unlike Briseno) in which the challenged label did not appear on every challenged product
without interruption throughout the class period. In cases with labeling variations throughout the putative class period,
administrative feasibility concerns are particularly acute because it is often difficult for consumers to remember whether
the products they purchased bore the challenged label."’

Finally, more broadly, Briseno also deepens a split amongst the federal courts of appeals as to whether a class action
plaintiff must prove that there is a generally reliable way to identify class members before a court can certify a class.
Given the clear split, the Supreme Court may soon weigh in. If it does, the viability and the bounds of this defense
would inevitability change.
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