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Client Alert. 
October 11, 2012 

SEC Extends Temporary Rule for Adviser Principal Trades 

By Jay G. Baris 

The Securities and Exchange Commission has proposed to extend by two years a temporary rule that establishes an 
alternative means for registered investment advisers that are also registered as broker-dealers to meet the requirements 
of Section 206(3) of the Investment Advisers Act of 1940 (the “Advisers Act”) when they act in a principal capacity in 
transactions with certain of their advisory clients.  Absent SEC action, Rule 206(3)-3T will sunset on December 31, 2012. 

The SEC adopted Rule 206(3)-3(T) as a temporary rule in September 2007, as a consequence of the Financial Planning 
Association v. SEC decision (the “FPA Decision”).  In the FPA Decision, the Court of Appeals for the D.C. Circuit threw 
out Rule 202(a)(11)-1 under the Advisers Act, which provided, among other things, that fee-based brokerage accounts 
were not advisory accounts and were thus not subject to the Advisers Act.  The FPA Decision meant that investment 
advisers to fee-based brokerage accounts (such as “wrap” accounts) had to register with the SEC as investment advisers, 
and thus were subject to limitations on principal transactions with their clients and other fiduciary responsibilities. 

Section 206(3) of the Advisers Act prohibits registered investment advisers from engaging in principal transactions with 
their clients unless they obtain written consents for each individual principal transaction.  Without an alternative means of 
compliance with this restriction, many advisers refrained from engaging in principal trades with their clients, including 
those in fee-based advisory accounts (which, in light of the FPA decision, were now subject to the Advisers Act), due to 
the impracticality of promptly obtaining written consents before market action changed the appropriate trading price.  A 
practical consequence of this ruling was that wrap fee clients could not access securities held in the principal accounts of 
their advisory firms.  To access these securities, clients would have to open a traditional commission-based brokerage 
account, instead of trading through an advisory account with an asset-based fee.  

Rule 206(3)-3T provided an alternative means for investment advisers to comply with the limitations of Section 206(3). 
Among other things, the adviser must make certain disclosures to clients about conflicts of interest, and obtain written, 
revocable consents that prospectively authorize principal transactions.  Under these circumstances, the Rule then permits 
the investment adviser to obtain either written or oral consent from the client with respect to each individual principal 
transaction.  The availability of oral consent facilitates prompt decisions before there are changes in the market price of 
the security. 

The SEC proposed the amendments to Rule 206(3)-3T on October 9, 2012.  The comment period ends 30 days after the 
publication of the notice in the Federal Register. 
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Client Alert. 
About Morrison & Foerster: 

We are Morrison & Foerster—a global firm of exceptional credentials in many areas. Our clients include some of the 
largest financial institutions, investment banks, Fortune 100, technology and life science companies.  We’ve been 
included on The American Lawyer’s A-List for nine straight years, and Fortune named us one of the “100 Best Companies 
to Work For.”  Our lawyers are committed to achieving innovative and business-minded results for our clients, while 
preserving the differences that make us stronger.  This is MoFo.  Visit us at www.mofo.com. 

Because of the generality of this update, the information provided herein may not be applicable in all situations and should 
not be acted upon without specific legal advice based on particular situations.  Prior results do not guarantee a similar 
outcome. 
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