
A RIGHT OF FIRST REFUSAL (ROFR) IS AN AGREEMENT GIVING ITS HOLDER THE 
right to purchase property in certain circumstances. ROFRs usually concern real estate, but they 
can cover any type of property. 

Generally, ROFRs provide that if an owner receives a bona fide offer to buy its property on terms 
it wishes to accept, the owner must give the ROFR holder notice of the offer and the opportunity to 
match it. The ROFR holder has no obligation to match the offer and it can refuse to do so. In that 
instance, the owner is free to sell the property to the offeror. If the ROFR holder does match the 
offer, the holder has the right to buy the property and the owner must sell it to the ROFR holder. 

An ROFR can potentially make property less marketable because prospective buyers may 
decide not to make an offer out of fear of wasting time conducting due diligence and proceeding 
to a purchase only for the property to be snapped up by the ROFR holder. On the other hand, 
prospective buyers may not learn about the ROFR at the time of their initial bid; or, incentivized by 
it, may attempt to outbid the ROFR holder.

Under Illinois law, ROFRs generally are enforceable but can lead to litigation. One common 
dispute is whether a property’s ROFR provisions are definite enough to be enforced. This article will 
discuss that issue, including the authors’ view that Illinois law is unnecessarily technical and should 
recognize an ROFR as a term of art that gives the holder the right to buy or use the property if the 
holder matches the price offered by a third party.    

The definition of an ROFR
In Kellner v. Bartman, the court described an ROFR and its distinguishing characteristics:
A right of first refusal, also referred to as a preemptive right, is a condition precedent to the sale of the 
property. A right of first refusal is not an option in that the holder of the right cannot force the sale of the 
property at a stipulated price. … Instead, the right does not arise until the grantor notifies the holder of 
a desire to sell or until offering or contracting to sell to a third party without first giving the holder of the 
right of first refusal the opportunity to buy. … Oftentimes, a right of first refusal is a right to elect to take 
specified property at the same price and on the same terms and conditions as are contained in a good-
faith offer to purchase made by a third party.1

The court noted that, to be enforceable, a right of first refusal “need not specify the price and terms, 
as long as it provides a method whereby the price and terms may be ascertained.”2 It also noted 
that “[m]any terms and conditions of the sale upon the exercise of the right of first refusal may be 
supplied by implication or custom.”3
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2.	 Id. at 1035. 
3.	 Id.  

MITCHELL L. MARINELLO 
is a commercial litigator and 
trial attorney at Novack and 
Macey LLP. He has more 
than 30 years of experience 
representing clients in the real 
estate industry.

 mmarinello@
novackmacey.com

 

ANDREW P. SHELBY is 
a commercial litigator and 
trial attorney at Novack and 
Macey LLP. He helps his real 
estate clients resolve complex 
business disputes.

  
ashelby@novackmacey.com

▼

▼



TAKEAWAYS >> 
• In Illinois, right-of-first-

refusal (ROFR) agreements 
may end up in litigation when a 
dispute arises over whether a 
property’s ROFR provisions are 
definite enough to be enforced.

• Many Illinois courts will not 
enforce an agreement that simply 
says that one party has an ROFR 
with respect to particular property 
if the agreement lacks specificity. 

• ROFR agreements in Illinois 
should include the specific terms 
of a bona fide offer from a third 
party that the property owner is 
willing or intends to accept.

Is the ROFR sufficiently 	
definite?

Like other agreements, ROFRs 
must be sufficiently definite to be 
legally enforceable. In Folsom v. Harr, 
the parties entered into a lease that 
contained the following provision: 

Should [the defendant] conclude to sell 
this property, then [the plaintiff] is to 
have the first chance to buy the same.4 
In Folsom, the defendant sold the 

property without first offering it to 
the plaintiff, and the plaintiff sued to 
enforce its right to buy the property. 
The court held that the lease provision 
was unenforceable because it did not 
provide a mechanism for determining 
the price of the property—an essential 
element of any agreement to transfer 
real estate. 

The logic of the court’s decision 
seems unassailable. Suppose the owner 
had done nothing more than decide 
to sell the property and there were no 
listing price, no public notice of sale, 
and no third-party buyer. Could the 
holder have enforced its purported 
right to buy the property? Clearly not. 
On what price would the sale be based? 
What would happen if the seller and 
the ROFR holder could not agree on a 
price? The parties’ agreement provided 
no way to determine the critical price 
element of any potential sale, so the 
agreement could not be enforced. 

Although the Folsom court held that 
the lease provision was unenforceable, 
it made an observation helpful to future 
litigants. The court stated that the lease 
provision would have been enforceable 

if it had said that the plaintiff had 
the right to buy the property on the 
terms offered by a third party.5 Such a 
reference would give the court a basis 
for filling in the missing price and other 
terms and would make the contract 
definite and enforceable. 

This principle was tested almost 
a century later in Kellner where the 
parties entered into a real estate 
contract with a provision that read: 

In the event [the defendant] shall decide 
to sell his remaining farm land …, he 
shall first offer the farm land to [the 
plaintiff] for the price and on the terms 
of the intended sale, by an instrument 
in writing, delivered or mailed to [the 
plaintiff] ….6

The defendant sold the land without 
offering it to the plaintiff, and the 
plaintiff sued. The trial court granted 
summary judgment for the defendant 
holding that the ROFR provision was 
too indefinite as to the sale price. The 
appellate court reversed. It held that 
the ROFR was enforceable because it 
contained a method for determining 
the price by referring to “the price and 
… terms of the intended sale” to the 
third party.7

Folson and Kellner recognize that 
an ROFR is enforceable so long as it 
provides a way to determine the price 
and other material terms of the parties’ 
agreement. Typically, the price and 
other material terms are the same as 
those contained in a bona fide offer 
__________ 

4.	 Folsom v. Harr, 218 Ill. 369, 370 (1905).
5.	 Id. at 373.  
6.	 Kellner, 250 Ill. App. 3d at 1032.  
7.	 Id.
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discusses Universal’s possible management 
or operation of [it], which might occur 
without the involvement of a third party.13

The ROFR in Universal was broader than 
the way an ROFR is typically used because 
it covered the sale, management, and/
or operation of the business. But its fatal 
defect was that it said that the parties 
would negotiate “mutually agreed upon 
conditions.” That phrase turned what 
might have been a valid ROFR into an 
unenforceable “agreement to agree.” 

The Universal plaintiff asked the court 
to acknowledge that an ROFR is a term 
of art and “to join the jurisdictions that 
hold that a right of first refusal means that 
the holder of the right is obligated to pay 
the price offered by a third party.”14 The 
appellate court declined this request:

Although a right of first refusal often 
does involve a third-party offer, Kellner 
acknowledges the right can also arise when 
a grantor notifies the holder of the right 
“of a desire to sell.” … Numerous Illinois 
cases have described rights of first refusal 
in greater detail and with options that are 
unrelated to third-party offers.15

Crestview Builders, Inc. v. Noggle Family 
Limited Partnership illustrates a similar 
point.16 There, the parties agreed that a 
family trust would sell 220 acres of land 
to Crestview with some of the land being 
sold in each of three separate closings. The 
trust retained a homestead on the land but 
orally agreed to give Crestview an ROFR 
on the homestead.

Neither party mentioned the agree-
ment during the first two closings, but at 
the third closing, the parties inserted the 
following language into the closing state-
ment:

[The trust] agrees to comply with the 
requirements [of the prior agreement] 
by delivering a recordable right of first 

following provision:
If at some future time [the defendant] 
decide[s] to sell, relinquish or limit par-
ticipation in the business, it is agreed that 
[the plaintiff] will have the “right of first 
refusal” to purchase, manage, or otherwise 
operate [the defendant’s] business under 
mutually agreed upon conditions.11

Later, the defendant sold the business’s 
assets without first offering them to the 
plaintiff, and the plaintiff sued for breach 
of contract. The trial court dismissed the 
plaintiff ’s claim on the ground that its 
ROFR was too indefinite to be enforced 
and the appellate court affirmed. 

The plaintiff argued that its use of the 
term “right of first refusal” provided all the 
definiteness that was needed because an 
ROFR has an inherent meaning that gives 
the holder the right to buy the property 
(here, the assets of a business) on the same 
terms that the third party had offered. The 
court quickly dispatched that argument:

If “right of first refusal” inherently meant 
that the right could be exercised on the 
terms of a third-party offer … any further 
description of the right of first refusal, 
such as the phrase “under mutually agreed 
upon conditions” would be superfluous. 
Indeed, the term “under mutually agreed 
upon conditions” indicates that the parties 
contemplated negotiations beyond their 
initial agreement. Had the parties intended 
to expressly base their selling price on a 
third-party offer, they could have provided 
so in the agreement.12

The court also noted that the ROFR at 
issue was not limited to the right to buy 
the business but also included the right to 
manage or operate it if a sale did not take 
place: 

Furthermore, the agreement refers not 
only to the sale of [the company] but also 

by a third party. Indeed, Black’s Law 
Dictionary defines a right of first refusal 
as a “potential buyer’s contractual right to 
meet the terms of a third party’s higher 
offer.”8 In addition, nonessential terms can 
be implied by custom and practice.9 

Implicit doesn’t guarantee 	
enforceability

Persons who wish to create or enforce 
an ROFR in Illinois need to be mindful. 
In some states, the words “right of first 
refusal” are considered a term of art with 
an established meaning that enables them 
to be enforced without elaboration. But in 
Illinois, some courts reject that approach 
and require the ROFR to specifically refer 
to matching the terms of another person’s 
offer. Those courts will not enforce an 
agreement that simply says that one party 
has an ROFR with respect to particular 
property.

An example is Universal Scrap Metals, 
Inc. v. J. Sandman & Sons, Inc.10 There, the 
parties entered into a sales agreement for 
a scrap-metal company that contained the 

IN ILLINOIS, SOME COURTS …  
REQUIRE THE ROFR TO SPECIFICALLY 
REFER TO MATCHING THE TERMS OF 
ANOTHER PERSON’S OFFER. THOSE 
COURTS WILL NOT ENFORCE AN 
AGREEMENT THAT SIMPLY SAYS 
THAT ONE PARTY HAS AN ROFR WITH 
RESPECT TO PARTICULAR PROPERTY.
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the type of deed to be conveyed.20 
At least one Illinois court has recog-

nized this principle in the ROFR context.21 
But, in our view, Illinois courts should 
go further by recognizing that an agreed-
upon price term—the price offered by the 
bona fide third party—is inherent in the 
phrase “right of first refusal.” 

Illinois law needs an update 
Crestview and Universal provide a clear 

warning that to pass muster in Illinois, 
the term “right of first refusal” should say 
that the holder has a right of first refusal to 
match the terms of a bona fide offer from 
a third party that the property owner is 
willing or intends to accept. This is the 
inherent meaning of an ROFR, and it is 
recognized as such by many other states 
that do not require the italicized words 
to be present before they will enforce an 
ROFR.19 In our view, Illinois law should 
recognize this inherent meaning but errs 
in refusing to enforce an ROFR unless the 
italicized words (or some version thereof) 
are present. The possibility that a person 
might use the term ROFR improperly 
or to mean something different from its 
usual meaning—as shown in some of the 
Illinois cases described above—should not 
rob the term ROFR of its standard and 
recognized meaning. 

The central issue in enforcing an 
ROFR is whether the material terms of 
the contract can be determined. Once 
the property itself is described, the 
primary issue is whether there is a reliable 
method for determining a price. When 
the term ROFR is used, the price term 
is self-evident: It is the price that a third 
party has offered. There is no mystery 
and there is no legitimate purpose served 
by pretending that a mystery exists. The 
seller of the property made a contract to 
give another person the first right to buy 
the property. That contract, like all other 
lawful agreements, should be enforced 
without any special requirement. 

The idea that a missing term should 
invalidate an agreement also is inconsistent 
with Illinois cases holding that custom 
and practice can supply missing terms in a 
real estate contract. For example, the First, 
Third, and Fourth districts of the Illinois 
Appellate Court have held that custom and 
practice can supply missing terms regard-
ing the proration of taxes, closing costs, and 

refusal to [Crestview] by 12/30/00 for the 
homestead.17 
Thereafter, the parties negotiated the 

terms of the ROFR but they could not 
agree on how long the ROFR would last. 
Crestview wanted the ROFR to last for 
10 years; the trust wanted it to last for 
three. Ultimately, the trust transferred its 
homestead without giving Crestview the 
opportunity to buy it. Crestview sued for 
a declaration that its ROFR was valid and 
for specific performance. The trial court 
ruled that Crestview did have a valid 
ROFR, and the trust appealed. 

On appeal, the trust argued that Crest-
view’s ROFR was unenforceable because 
it did not specify a method for ascertain-
ing the homestead’s price. Citing Black’s 
Law Dictionary and other authorities, 
Crestview argued that the words “right of 
first refusal” meant that Crestview had the 
right to match the third party’s offer. 

The Second District of the Illinois 
Appellate Court rejected Crestview’s 
argument and reversed the trial court. The 
Second District held that:

Although a right of first refusal often in-
volves a third-party offer, that is not always 
so. Thus, the term “right of first refusal” 
does not, in itself, provide a method of 
determining the price.18

In the authors’ view, the Crestview decision 
is correct, but its reasoning is defective and 
too formal. A right of first refusal almost 
universally means that its holder has the 
right to match the terms of another person’s 
bona fide offer. The fact that an ROFR theo-
retically could refer to some other source 
for price or other terms does not justify 
ignoring the meaning that an ROFR typi-
cally has. Nevertheless, the ultimate deci-
sion in Crestview is correct, because ROFRs 
can remain in effect for different periods 
of time. In Crestview, the parties could not 
agree on whether the ROFR should last 
for three years or 10. The parties’ failure to 
agree on this material term meant that they 
never reached a meeting of the minds, and 
no ROFR was created.

CRESTVIEW AND UNIVERSAL PROVIDE 
A CLEAR WARNING THAT TO PASS 
MUSTER IN ILLINOIS, THE TERM 
“RIGHT OF FIRST REFUSAL” SHOULD 
SAY THAT THE HOLDER HAS A RIGHT 
OF FIRST REFUSAL TO MATCH THE 
TERMS OF A BONA FIDE OFFER FROM 
A THIRD PARTY THAT THE PROPERTY 
OWNER IS WILLING OR INTENDS TO 
ACCEPT.

__________

17.	 Id. at 1184.
18.	 Id. at 1187 (internal citations omitted).
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