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The World After Proposition 8
A Global Survey of the Right
to Marry

by S. Elizabeth Foster*

I. INTRODUCTION

Same-sex couples in California have experienced
a roller coaster of joyous hope and bitter
disappointment in recent times. In May 2008, the
California Supreme Court ruled that the right
to marry must be made available to all couples,
regardless of sexual orientation. Over 18,000 same-
sex couples tied the knot, many of whom had been
together for decades.

The decision took effect in June 2008. The first
couple to be married, Del Martin, 87, and Phyllis
Lyon, 83, had been waiting for 55 years. As described
by one observer:

Martin wore a purple pantsuit and stood up
from ber wheelchair to face Lyon, dressed
in a blue pantsuit. During the six-minute
ceremony, the two held hands as they recited
their vows to love and honor each other, for
richer or poorer, in sickness and in health.
...Lyon was the first to say ‘I do,” her voice
resonating in the room. Martin’s ‘I do’ ...
was more muted, audible only to those close
by. ...The room erupted in cheers - and
tears... With Martin back in ber wheelchair
and Lyon at her side, the brides strode onto
the mayor’s balcony overlooking the grand
City Hall rotunda, surrounded by dozens of
cameras and hundreds of well-wishers.!

The joy felt on their historic and long-awaited
wedding day echoed throughout the State. In the
months that followed, thousands of couples were
married. Friends and families celebrated. The world
watched.

This joy was short-lived, however. In November
2008, 52.3% of California voters rescinded the
equal right to marry by passing Proposition 8,2 which
added these words to California’s Constitution:
“Only marriage between a man and a woman is
valid or recognized in California.”3

Challenges to Proposition 8 were filed with the
California Supreme Court. In May 2009, the Court

voted 6-1 to uphold it. The ruling also upheld the
validity of the marriages that had been entered into
prior to its passage — granting those 18,000 couples
a bittersweet victory.

This article first discusses the May 2008 and 2009
California Supreme Court decisions. It then surveys
the seven countries that presently allow civil marriage
for same-sex couples (Belgium, Canada, Norway,
South Africa, Spain, Sweden, and the Netherlands);
five of the countries that have proactively declined to
extend civil marriage to same-sex couples (Australia,
China, Greece, Latvia, and Nigeria); and three of
the countries that currently offer legally-sanctioned
alternative arrangements for same-sex couples
(Iceland, New Zealand, and Uruguay). Along with an
overview of current marriage laws, this article offers
a glimpse of some of the actual couples involved
and considers aspects of the political, social, and
religious climate surrounding the issue of marriage
for same-sex couples in the countries surveyed.

II. MARRIAGE EQUALITY IN CALIFORNIA

In its landmark May 2008 decision granting same-
sex couples the freedom to marry, In re Marriage
Cases,* the California Supreme Court interpreted
the California Constitution as mandating that the
fundamental right to civil marriage be extended to
all citizens:

In light of the fundamental nature of the
substantive rights embodied in the right
to marry — and their central importance
to an individual’s opportunity to live a
happy, meaningful, and satisfying life as
a full member of society — the California
Constitution properly must be interpreted
to guarantee this basic civil right to all
individuals and couples, without regard to
their sexual orientation.’

Just over a vyear later, in Strauss v. Horton,®
the California Supreme Court concluded that
Proposition 8 had validly amended the California
Constitution to revoke this “basic civil right” and
that it was the voters’ prerogative to do so. The 6-1
majority ruling emphasized “that among the various
constitutional protections recognized in the Marriage
Cases as available to same-sex couples, it is only the
designation of marriage--albeit significant--that has
been removed” by Proposition 8.7 The ruling left
intact California’s domestic partnership law.®
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The May 2009 ruling starkly outlined one important
component of the debate in California — whether
the word “marriage” is itself significant. Some who
seek to reserve the term “marriage” for opposite-sex
unions argue that this is merely an issue of semantics
and that same-sex couples should be granted equal
rights but under a different name (such as domestic
partnership or civil union). Those who seek to
extend the word (as well as the status) “marriage” to
same-sex couples counter by asking this: If it’s only
semantics and not substance, then why not extend
the designation of “marriage” to same-couples?’

Semantics aside, the larger debate involves the scope
of equal protection and the extent of fundamental
rights under California law. The lone dissenter in
the May 2009 decision, Justice Carlos Moreno,
cautioned:

The rule the majority crafts today not only
allows same-sex couples to be stripped of
the right to marry that this court recognized
in the Marriage Cases, it places at risk the
state constitutional rights of all disfavored
minorities. ... Proposition 8 represents an
unprecedented instance of a majority of
voters altering the meaning of the equal
protection clause by modifying the California
Constitution to require deprivation of a
fundamental right on the basis of a suspect
classification. The majority’s holding is
not just a defeat for same-sex couples,
but for any minority group that seeks the
protection of the equal protection clause of
the California Constitution.'

Like Justice Moreno, many worry about the legal
precedent set by Proposition 8. Which minority
group’s fundamental rights will be voted upon
next? Supporters of Proposition 8 take the position
that the voters have (and should have) the ultimate
decision-making power in such matters, a position
which the May 2009 decision firmly upheld. On the
other hand, given that separation of church and state
is a bedrock principle of our American democracy,
many are justifiably disturbed when religious views
of what constitutes the institution of and the right
to marriage are allowed to determine the parameters
of state-sanctioned civil marriage for all citizens,
regardless of individual religious belief (or lack
thereof)."!

The debate continues here in California, with

supporters of marriage equality poised to bring the
issue back to the voters as early as November 2010
and supporters of Proposition 8 vowing to keep it on
the books. In the meantime, those 18,000 couples
who did get legally married when they had the right
to do so are advised to take a “wait and see” attitude
— and to carry on with their married lives. Only
time will determine how their now-unique place in
California’s legal landscape will play out.

III. MARRIAGE EQUALITY AROUND THE
WORLD

Seven countries currently allow civil marriage for
same-sex couples: the Netherlands, Belgium, Spain,
Canada, South Africa, Norway, and Sweden. An
overview of each of these countries follows.

A. The Netherlands

The Netherlands made history when, at the dawn of
the 21 Century, it became the first country to allow
same-sex couples to legally marry. By passage of the
“Act Opening the Institute of Civil Marriage,” the
Netherlands permitted two men or two women to
marry.!?

The first marriages were officiated by Jeb Cohen,
then-Mayor of Amsterdam, shortly after midnight
on April 1,2001. Mayor Cohen told the pioneering
couples: “There are two reasons to rejoice: You
are celebrating your marriage and you are also
celebrating your right to be married.” Reflecting a
process that many people in California are currently
experiencing, Mayor Cohen said: “I admit that 10
years ago I didn’t understand why homosexuals
were making such a big deal out of civil marriage.
Now I know better.”!3

One of the couples to marry on that first day, Anne
Marie Thus and Helene Fassen, gave an interview
for The Boston Globe in 2004, shortly after
Massachusetts became the first US state to grant
marriage equality. The couple offered “words of
caution to American advocates of gay marriage.
They warn that America ... should not move too
fast. As Thus put it: ‘Americans need to spend more
time talking about it.”” '

B. Belgium

On January 30, 2003, Belgium became the second
country in the world to grant equality in marriage.
The bill passed in its Senate and Chamber of
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Representatives by comfortable margins (46-15
and 91-22, respectively).’? The legislation became
effective on June 1, 2003, changing the Belgian Civil
Code to read: “Two persons of different sexes or of
the same sex may contract marriage.”'°

Among those married on that first day were Tom Van
Dessel and Jan Thys. One of the grooms spoke of
the public importance of what was, for the couple,
a very personal decision: “We know what we did is
something very important for Belgian society. But
we didn’t do it to make a point. We did it because we
love each other.””

According to one report, the Belgian people “took
little interest in the revisions to the marriage laws.”'$
However, others say that “the broad Belgian society
still has a way to go ... There is still a stigma
attached to being gay in Belgium.”"” To address this
stigma, the Belgian government has run advertising
campaigns with taglines such as “Gay, so what?”2°

C. Spain

Spain legalized civil marriage for same-sex couples
on July 3, 2005. The law passed in the Congress of
Deputies by a 187-147 vote.?! It adds one sentence
to the Spanish Civil Code: “Marriage will have the
same requirements and results when the two people
entering into the contract are of the same sex or of
different sexes.”?

Expressing support for the legislation in a speech to
Parliament, President José Luis Rodriguez Zapatero
said: “Today, Spanish society is responding to a
group of people who have been humiliated, whose
rights have been ignored, their dignity offended,
their identity denied and their freedom restricted.”?
He also said: “We are expanding the opportunities
for happiness of our neighbors, our colleagues, our
friends and our relatives... At the same time, we are
building a more decent society.”?*

A predominantly Catholic country, Spain’s
government nonetheless recognized the crucial
difference between civil and religious marriage. While
a majority of Spaniards support the new law, it came
into effect over strong religious objections.”> The
Catholic Church “has vehemently opposed same-sex
marriage ... Pope Benedict XVI has condemned gay
marriage as an expression of ‘anarchic freedom’ that
threatens the future of the family.”?® In response,
President Rodriguez Zapatero says: “I deeply respect
the opinions of the Catholic Church even if they are

very critical of the government. I ask them to show
the same respect.”?’

D. Canada

Canada became the fourth country, and the first (and
only) in the Americas, to allow marriage for same-
sex couples, passing its federal Civil Marriage Act
on July 20, 2005. Unlike in Europe, where marriage
equality arose from the legislatures, marriage equality
in Canada began in the courts. Between 2003 and
2003, courts in nine Canadian provinces extended
marriage rights to same-sex couples.?® Marriage
ultimately became the subject of federal legislation,
and marriage equality was extended to all provinces
with the Civil Marriage Act.

The official summary of the Act proclaims that
marriage equality is being extended “to reflect values
of tolerance, respect and equality, consistent with
the Canadian Charter of Rights and Freedoms.”
The Act states: “Marriage, for civil purposes, is the
lawful union of two persons to the exclusion of all
others.” Addressing a fear that loomed large in
the Proposition 8 debate — that churches would be
forced to perform marriages for same-sex couples
in violation of religious beliefs — the Act provides:
“It is recognized that officials of religious groups are
free to refuse to perform marriages that are not in
accordance with their religious beliefs.”?

Observers predict that Canada’s experience may help
assuage fears in the US regarding the consequences
of allowing same-sex couples to marry. “The
big peaceable kingdom on the U.S. border will
demonstrate that it is absolutely possible for religious
freedom to coexist with the end of discrimination,”
says one equal rights advocate.’® Evidencing that the
battle may not be over in Canada, an attempt by the
Conservative Party to overturn the Civil Marriage
Act was launched in 2006 but was defeated in the
House of Commons by a vote of 175-123.3

E. South Africa

On November 30, 2006, South Africa became the
fifth country, and the first (and only) country in
Africa, to legalize civil marriage for same-sex couples.
Following its bitter history of racial discrimination
and apartheid, and considering that homosexuality
remains a crime in many African nations, South
Africa’s extension of equality in marriage has
particular resonance.
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As in Canada, the road to equality began in the courts
and ended with federal legislation. On December
1, 2005, the Constitutional Court of South Africa
ruled in Minister of Home Affairs v. Fourie®
that restricting marriage to opposite-sex couples
“represents a harsh if oblique statement by the law
that same-sex couples are outsiders, and that their
need for affirmation and protection of their intimate
relations as human beings is somehow less than that
of heterosexual couples.”? The Court noted that
South Africa’s Constitution expressly prohibits unfair
discrimination based on sexual orientation.’* Taking
an activist approach (the polar opposite of that taken
by the California Supreme Court in its May 2009
ruling), the Constitutional Court announced that it
was the duty of the courts — not elected officials or
the voting public — to “promote the spirit, purport
and objects” of the Bill of Rights enshrined in the
Constitution by ensuring that fundamental rights
are extended to minority groups.>®> The Court held
that evolving social customs and norms are able to
extend civil rights only so far and it is the duty of
the courts to extend civil rights the rest of the way:
“Doing so is not a choice. Where the common law
is deficient, the courts are under a general obligation
to develop it appropriately.”3®

In directing the South African Parliament to
implement a remedy for discrimination in marriage,
the Court expressed concern over any “separate but
equal” solution that might be proposed, indicating
that creation of an inferior or marginal status for
same-sex unions would not meet constitutional
requirements.’” To implement the Court’s decision,
Parliament approved a Civil Union Bill on November
14, 2006. This Bill expanded marriage to include
same-sex couples and, simultaneously, extended civil
unions to opposite-sex couples.’® Addressing another
issue raised in the Proposition 8 debate — whether
government employees could be required to issue
marriage licenses or solemnize marriages despite
personal religious objections — the Bill permits civil
marriage officers to opt out of performing marriage
ceremonies “on the ground of conscience, religion

and belief.”>
F. Norway

On January 1, 2009, equality in marriage became
the law in Norway. In June 2008, the lower house
of the Norwegian National Assembly (the Storting)
approved legislation mandating equality in marriage
by 84-41. The upper house then approved the bill

by 23-17. Observers reported that the public gallery
of the Storting erupted in cheers and applause as the
vote concluded.*

“It is a historic day,” proclaimed one Labor Party
member, comparing the extension of marriage rights
to the extension of voting rights to women nearly a
century earlier.*!

Approximately 85% of Norway’s citizens are
registered as members of the Lutheran Church
of Norway, which like many churches around the
world is divided on the issue of marriage. As do
the Canadian and South African marriage laws,
Norway’s marriage law expressly grants churches
the right, but not the legal obligation, to perform
weddings for same-sex couples — thus expressly
addressing religious concerns while preserving
inviolate the separation of church and state.*?

G. Sweden

On May 1, 2009, marriage equality became the law
in Sweden. Its Parliament voted overwhelmingly
in favor, by a margin of 226-22. The debate in
Parliament lasted a mere six hours.** The Swedish
government’s website described the impact of the
new law: “The decision means that gender no longer
has an impact on the ability to marry.” %

The marriage of Alexandra Einerstam and Asa
Andersson was reported to be “a Facebook event
since a month before the wedding.” Rather than
an official guest list, the couple “welcomed anyone
and everyone to celebrate with them in a park in
central Stockholm.” Ms. Einerstam described why a
domestic partnership was not enough for the couple:
“I want to be married. Partnership is not the same.
I don’t want to introduce Asa as my ‘registered
partner’ — I love her, she’s my wife.”#

Recent polls show that over two-thirds of Sweden’s
citizens are supportive of the right to marry for same-
sex couples.”” Yet postings observed on a Swedish
news blog site in May 2009 reflected a diversity of
views in reaction to the first weddings:*

It seems kind of “FRUITY” to me, but
[they] appear to be a charming couple.

YACK, it makes me feel sick to read about
it. All the issue is wrong and it can’t be real!!

As for anyone having a problem with gay
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marriage, get a life. If two gays get married
it does not affect anyone else in any capacity,
no matter how much you try to find a way

to be offended by it.

IV. COUNTRIES THAT FORBID MARRIAGE
FOR SAME-SEX COUPLES

All countries in the world, other than those seven
described above, decline to allow marriage for same-
sex couples. This means that nearly 190 countries, or
over 96% of all nations in the world, limit marriage
to opposite-sex couples.®’

In the vast majority of these countries, the issue
of marriage for same-sex couples has simply never
been considered by either a court or a legislative
body. However, some countries have proactively
considered the issue and have decided to expressly
forbid marriage for same-sex couples (much like
California did with Proposition 8 — except that in no
other jurisdiction did the right to marry already exist
before it was rescinded).

The following is an overview of some of the countries
that have considered, and rejected, marriage for
same-sex couples.

A. Australia

In May 2004, Australia codified its definition of
marriage as “the union between a man and a woman
to the exclusion of all others, voluntarily entered into
for life.”>® The legislation also codified Australia’s
prohibition on the recognition as marriage of any
same-sex union formed outside of Australia.’! Pro-
ponents of the legislation argued it was necessary to
“protect the institution of marriage by ensuring that

. same sex relationships cannot be equated with
marriage.”>?

In 2006, the legislature of the Australian Capital
Territory (ACT) passed the Civil Unions Bill 2006,
which granted same-sex couples in the ACT the right
to form civil unions. The Bill stated: “A civil union
is different to a marriage but is to be treated for all
purposes under territory law in the same way as a
marriage.”>* Much debate followed on the topic of
whether a civil union could be different from mar-
riage if it was, in fact, to be treated the same way as
marriage. Exercising veto power, then-Prime Minis-
ter John Howard and his government overruled the
Bill in order “to defend the fundamental institution
of marriage against radical laws.”%*

Despite this opposition to the extension of legal sta-
tus to same-sex couples, in 2008 the ACT passed a
civil partnerships bill and the Australian Parliament
granted certain rights to unmarried same-sex couples
under federal law. The Civil Partnerships Act 2008,
as amended by the Civil Partnerships Amendment
Bill 2009, allows civil partnerships to be entered into
and formally celebrated in the ACT — making this the
first territory in Australia to legalize civil partner-
ships and ceremonies. The first legally-recognized
civil ceremony under the amended Act took place in
Canberra in November 2009. The federal govern-
ment has vowed to overturn the Act. If successful,
this could put Australian couples who enter into civil
partnerships prior to its revocation in a legal circum-
stance similar to those 18,000 couples who married
in California prior to the passage and upholding of
Proposition 8.%

B. China

The People’s Republic of China does not currently
grant any form of legal recognition to same-sex cou-
ples. Its federal Marriage Law describes marriage
as a union between one man and one woman.’® In
2003, legislation was first introduced in the Chinese
Parliament to allow marriage for same-sex couples.®”
The legislation was introduced for the third time in
2006, and for the third time failed to garner the 30
votes necessary (out of 2000 members) for placement
on the legislative agenda.*®

Although not stated explicitly by Communist Party
officials, Chinese policy toward homosexuality has
often been characterized by the “Triple No Pol-
icy:” no approval, no disapproval, no promotion.*”
Shanghai’s 2009 gay pride festival (the first one ever
held in this city of over 20 million people) did not
include the parades and other public gatherings typi-
cally featured in western nations. Rather, all events
were held behind closed doors. Nonetheless, police
shut down two film screenings and one play.®°

While the Chinese government is not likely to extend
marriage rights to same-sex couples in the near fu-
ture, China’s policy toward its gay citizens is becom-
ing more tolerant. Says one observer, “the gay scene
is in the ‘dark before dawn’ phase.”®' As evidence of
changing social and political attitudes, the first-ever
“Introduction to Gay and Lesbian Studies” course
was taught to overflowing attendees at Shanghai’s
prestigious Fudan University just a few years ago.
Said its instructor: “The attitude toward homosexu-
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ality in China is changing. It is a good process, but
it also makes us feel heavy-hearted. What’s unfortu-
nate about such heavy attendance is that it indicates
that many people have never discussed the topic be-
fore. ... Not only are people hiding in the closet, but
the topic itself has been hiding in the closet.”®*

C. Greece

In May 2009, a court in Rhodes, Greece, annulled
the marriages of two same-sex couples, one male and
one female, that had been officiated in June 2008 by
Anastassios Aliferis, Mayor of the Aegean Sea island
of Tilos.?®> The couples relied on a law that did not
specify a gender requirement for civil weddings.**
One of the brides, Evangelia Vlami, said she hoped
that her wedding would help end discrimination and
that: “We did this to encourage other gay people to
take a stand.”® Ms. Vlami said she was prepared to
take her case all the way to the European Court of
Human Rights if necessary.®®

The actions of Mayor Aliferis in performing the mar-
riage ceremonies were likened to those of San Fran-
cisco Mayor Gavin Newsom, who performed the
initial wedding ceremonies that led to the California
Supreme Court’s May 2008 decision and, ultimately,
to Proposition 8. Says one observer: “Mayors New-
som and Aliferis (whose political careers are inciden-
tally still going strong) both acted in defense of basic
human rights.”®”

The court decision annulling the marriages followed
a backlash from the Greek government and from
religious leaders. In particular, the marriages drew
strong criticism from the Greek Orthodox Church,
which officially represents 90 percent of all Greek
citizens.®® One conservative bishop derided the new-
lyweds as “humanoid couples.”®® Mayor Aliferis
countered this criticism: “It’s ludicrous for Greece,
the cradle of democracy and human rights, to deny
homosexuals equal rights and privileges. Officials
should take the time and reassess their views.””"
However, one resident of Tilos “couldn’t believe it,”
exclaiming: “I know they’re people too, but couldn’t
they have gone on doing what they were doing with-
out getting our community involved?””}

D. Latvia

In December 20035, Latvia amended its Constitution
to define marriage as a union between a man and
a woman. The amendment reads: “The State shall
protect and support marriage — a union between a

man and a woman, the family, the rights of parents
and rights of the child.””> Marriage for same-sex
couples is already expressly prohibited by Latvian
Civil Law and was therefore technically unneces-
sary.”> Nonetheless, the Christian Democratic Party,
which proposed the amendment, said it was needed
to protect the traditional family from the “threat”
of “homosexual lifestyles.””* Members of the Euro-

pean Parliament decried the amendment as “homo-
phobic and backward.””

Indeed, it was not the first time Latvian lawmakers
had singled out gay citizens for unequal treatment.
Latvia was the last European Union member state
to pass legislation prohibiting employment discrimi-
nation based on sexual orientation — enacting such
protections only in September 2006 despite this
being an express condition for Latvia’s accession to
the European Union in 2004.7¢ As justification for
its support of sexual orientation discrimination, the
Christian Democratic Party described homosexuality
as a sin and gay people as “degenerate.”””

The Constitutional amendment was signed into law
by then-President Vaira V e-Freiberga. She an-
nounced: “Honestly speaking, I, as a president, can-
not see clearly the benefit of this amendment to the
nation... it does not change anything in substance
for the better neither for the worst... it remains that
according to the law of Latvia marriage takes place
between ... a man and a woman.” Justifying her
decision to sign the amendment despite this professed
non-necessity, she said it “conforms to the wishes of
a significant proportion of our society.””®

E. Nigeria

In January 2009, the Nigerian House of Representa-
tives voted unanimously in favor of legislation ban-
ning marriage for same-sex couples.” This new law
was passed despite homosexuality already being il-
legal throughout the nation.*® The law defines pro-
hibited “Same Gender Marriage” as “the coming
together of persons of the same sex with the purpose
of living together as husband and wife or for some
other purposes of same sexual relationship.”®! Inter-
national human rights groups have protested the law,
noting that its scope extends far beyond prohibition
of marriage and could potentially be extended even
to humanitarian workers.$?

Nigeria, the most populous country in Africa, is pre-
dominantly Muslim in the north and predominantly
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Christian in the south.®® In certain northern states,
Islamic Sharia law imposes a maximum penalty of
death for same-sex relations between men and a
maximum penalty of whipping and/or imprisonment
for same-sex relations between women.®* Then-Pres-
ident Olusegun Obasanjo, a born-again Christian,%
supported the marriage ban, describing homosexual-
ity as “clearly un-Biblical, unnatural and definitely
un-African.”% One Nigerian government official
claimed the pre-emptive law was necessary “because
of developments elsewhere in the world” and fur-
thermore: “In most cultures in Nigeria, same-sex re-
lationships, sodomy and the likes of that, is regarded
as abominable.”®”

The Catholic Church of Nigeria supported the mar-
riage ban. Said one church official: “There are wild,
weird, ways of life that are affecting our own cul-
ture very negatively, we have people who either by
way of the media or travelling around the world
have allowed new ideas which are harmful to our
nation and our belief.” Children wearing t-shirts
proclaiming “same sex marriage is an abomination”
were brought into the National Assembly chamber
to observe the proceedings. Supporters of the law
deny that they are inciting hatred: “We don’t hate
gay people, but this is the public’s opinion and we
have the right to speak.” However, one gay Nigerian
speaks for many: “This bill is not necessary, we see
no reason why people should be criminalized. T did
not choose to be gay. It is trial enough to live in this
country, we should not create more laws to make us
suffer.”88

V. COUNTRIES THAT OFFER ALTERNATE
LEGAL ARRANGEMENTS FOR SAME-SEX
COUPLES

Over 15 countries around the world currently offer
legally-sanctioned alternative arrangements for
same-sex couples without offering the right to civil
marriage. Following is an overview of the laws in
three of these countries.

A. Iceland

Iceland offers same-sex couples the status of
“Confirmed Cohabitation” (Stadfest Samuvist). This
legal arrangement first became law in June 1996 by
passage of the Law of Confirmed Cohabitation.®
In its current version, the Law grants same-sex
couples most of the same rights and responsibilities
as married opposite-sex couples.”’ To enter into a

Confirmed Cohabitation, at least one member of the
couple must be an Icelandic citizen.”!

In June 2006, by unanimous vote, Parliament
expanded the Law of Confirmed Cohabitation to
include rights for confirmed cohabitants related to
adoption and childbearing.”> A further amendment
in June 2008 allows a Confirmed Cohabitation to be
solemnized in a church or other religious venue as
well as with a civil registrar.”> While agreeing to this
amendment, the Church of Iceland stopped short of
supporting any change in “the traditional definition
of marriage as a holy union between a man and a
woman.”**

The Prime Minister of Iceland, J6hanna
Sigurdardottir, is the world’s first (and only)
openly gay leader.” She entered into a Confirmed
Cohabitation with her partner, a journalist and
playwright, in 2002.°* Reports indicate that the
Prime Minister’s sexual orientation is simply not
an issue in Iceland. Says one observer: “There are
so many openly gay prominent figures in both the
public and private sector here that it doesn’t affect
who we select for our highest offices. Our minds are
focused on what counts.”””

B. New Zealand

New Zealand offers same-sex couples the status of
“Civil Union.” This legal arrangement first became
law in December 2004 by passage of the Civil Union
Act 2004, which provides: “Two people, whether
they are of different or the same sex, may enter into a
civil union under this Act.”’® Civil Unions generally
offer the same rights and responsibilities as marriage
in areas such as child custody, tax, and welfare.”
The Act allows married opposite-sex couples to con-
vert their marriage into a Civil Union.!®

The Act passed by a vote of 65-55 following vigor-
ous debate, with critics claiming that its passage “un-
dermined marriage.”'! One Member of Parliament
(MP) said: “The fact around this bill is that it’s about
homosexual marriage. And the overwhelming view
of the people of New Zealand is that they don’t want
... that.”192 In contrast, another MP said he sensed
“tremendous joy and enthusiasm” surrounding the
new law.'® Some MPs said the Act did not go far
enough and, by failing to grant full marriage equal-
ity, rendered gay individuals second-class citizens.!**

The Act was passed over the objections of various
religious officials and organizations. One outspoken
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opponent was Auckland-based Destiny Church. It
held a rally of 5,000 marchers in black shirts chant-
ing “enough is enough”!® and accused the New
Zealand government of “eliminating our Christian
heritage.” 1%

C. Uruguay

Uruguay also offers same-sex couples the status
of “Civil Union.” This legal arrangement became
law by passage of the Ley de Unién Concubinaria
(Civil Union Law), which took effect on January 1,
2008.1” The Law renders Uruguay the first (and
only) Latin American country to offer legal status
to same-sex couples.'®® It applies to “fwo people -
whatever their sex, identity, orientation or sexual
option may be - who maintain an emotional relation-
ship of a sexual nature [and] an exclusive, singular,
stable and permanent character without being united
in matrimony.” 1%

Under the Civil Union Law, both same-sex and op-
posite-sex couples are eligible to enter into a civil
union, provided they have lived together for at least
five years."'? A civil unioned couple has rights simi-
lar to those of a married couple on various matters
including inheritance, pensions, and child custody.!!
The Law was passed by unanimous vote of the Senate
and signed into law by President Tabaré Vizquez.!?

In a country that is over 60% Catholic, the Catholic
Church took a strong stand against the Civil Union
Law.!'3 The Episcopal Conference of Uruguay said:
“In no way can homosexual cohabitation be ac-
cepted because it does not meet the basic criteria de-
fining marriage, it is therefore unacceptable to place
it in suchlike equal level.”"* Evidencing the govern-
ment’s continued willingness to extend rights to gay
citizens and couples despite such religious opposi-
tion, in 2009 Uruguay ended its ban on gays serving
in the military and passed a law permitting same-sex
couples to adopt children.!”® Some observers believe
these actions demonstrate “the fact that Uruguay has
true separation of religion and state.”!'®

VI. CONCLUSION

In the final analysis, does the passage of Proposition
8 by the voters and its subsequent upholding by the
California Supreme Court mean that California did
act “too fast” in granting marriage rights to all of its
citizens, as the couple from the Netherlands cautioned
against? The thought of “going slow” is a bitter pill
to swallow for California couples like Del Martin

and Phyllis Lyon, who had already been together
for over half a century and were in the twilight of
their long life together when they were finally able to
marry.'"” Further delay is also troubling for young
couples eager to build a life together in a respected,
understood, and legally-sanctioned relationship; for
children being raised by same-sex parents who face
discrimination and ridicule because their families are
not considered equal; and for all gay Californians
who seek merely the same right to marry that their
fellow citizens enjoy.

Beyond the individual lives affected, on a broader
policy level, should equality in civil marriage occur
only when the majority of California voters think the
time is right? Or is the protection of a fundamental
right for a minority group — especially after that
right has already been granted and exercised — the
very foundation of civil rights in California and,
indeed, throughout the world? Isn’t protection
from “the tyranny of the majority” exactly what
our Constitution and our courts are supposed to
guarantee to minority groups in a civilized society?

Finally, should religion be permitted to dictate how
California’s government regulates and protects the
individual freedoms and family relationships of its
citizens? The United States has a long and proud
tradition of welcoming individuals of all faiths to
practice as they believe, so long as they allow others
to do the same. This is the very essence of separation
of church and state. Why should the separation
of civil marriage from religious marriage be any
different?

Observation of marriage laws and knowledge of
societal debates that are presently occurring in other
jurisdictions can inform our mutual discussion
of these issues as the debate continues here in
California. It is this author’s hope that, before too
long, California will once again join the ranks of
those other states!'® and countries where citizens
are treated equally in all respects, including in the
fundamental right to marry the person they love.

* 8. Elizabeth Foster is admitted to practice law in
California and New York and is a Member of the
Executive Committee of the International Law
Section of the California State Bar. She received her
J.D. from UCLA School of Law. Currently a partner
with Luce, Forward, Hamilton & Scripps LLP in
San Diego, she previously practiced with Gibson
Dunn & Crutcher LLP in New York. Ms. Foster
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be reached at efoster@luce.com.
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