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Introduction

The Supreme Court's decision in Loper Bright Enterprises v. Raimondol has been described
as accomplishing a seismic shift in administrative law. Rightly so. In the decision, the Court
did away with so-called Chevron deference—a longstanding, across-the-board presumption
that whenever a statute a federal agency is charged with administering contains an ambiguity,
Congress intended that agency, rather than an Article III court, to resolve the statutory
ambiguity. In dispensing with that presumption, Loper Bright seized interpretive authority for
courts that had rested with executive branch agencies.

One aspect of Loper Bright, however, has yet to receive sustained attention: even with
Chevron now overruled, may courts conclude that Congress, in a particular statute, has
delegated an agency discretionary, even interpretive, authority? And if so, how will a court
identify such statute-specific delegations? The majority in Loper Bright was quite clear that,
within constitutional constraints (more about that below), Congress can delegate such
discretionary, and even interpretive, authority to agencies: “In a case involving an agency, of
course, the statute's meaning may well be that the agency is authorized to exercise a degree of
discretion.”2

This could prove to be an important aspect of the Loper Bright majority opinion, and one that
could spawn significant litigation in the future. To see why, it is helpful to recall how Justice
Scalia, in his pro-Chevron days, framed the doctrine. In views he expressed in 1989 in a
speech at Duke University School of Law, Justice Scalia explained that, in case law prior to
Chevron, courts often undertook a “statute-by-statute” assessment into whether Congress
intended “to confer discretion upon [an] agency.”3 In the majority opinion in Loper Bright,
Chief Justice Roberts seemingly endorsed that same view of the pre-Chevron regime.4

That statute-by-statute approach, Justice Scalia explained, was “assuredly a font of
uncertainty and litigation.”5Chevron replaced the statute-by-statute framework with an
across-the-board presumption: statutory ambiguity is conclusive evidence Congress intended
an agency to exercise discretion to resolve it. That presumption has now been resoundingly
rejected by the Court in Loper Bright, a momentous development in administrative law.
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But in recognizing that Congress can continue to delegate discretionary authority to agencies,
did the Loper Bright majority invite a return to the statute-by-statute approach discussed by
Justice Scalia? If so, what does that mean for future claims to agency deference? More
specifically, is the battle over agency deference over—or has the terrain simply shifted? Can
we expect federal agencies and the Department of Justice in defense of agency actions to take
the position that in a particular statute at hand, Congress did in fact intend to delegate
interpretive authority to the agency? Must that delegation be express or implied? How do
these arguments square with everything else the Loper Bright majority had to say about why
Congress ordinarily leaves interpretive questions to Article III courts, not agencies?6

These are important, if not vital, questions that deserve more attention than they have
received. In this article, we offer initial thoughts on how battles about agency deference may
unfold in the wake of Loper Bright and what that means for administrative law more
generally.

Delegated Discretion After Loper Bright?

Loper Bright overruled Chevron, and in critical ways restored the primacy of Article III
courts in interpreting the meaning of federal statutes. As Loper Bright resoundingly
confirmed, a court's role is to divine the best reading of a statute—a task to which it is well-
equipped.

But, perhaps significantly, Loper Bright recognized that a statute's best reading “may well be
that the agency is authorized to exercise a degree of discretion.”7 That is, writing for the
majority, Chief Justice Roberts explained that Congress may delegate discretionary authority
to agencies, and courts must defer to an agency's reasonable exercise of discretion within the
bounds of those delegations. As he put it, “when a particular statute delegates authority to an
agency consistent with constitutional limits, courts must respect the delegation, while
ensuring that the agency acts within it.”8 Or, said differently, a statute's meaning may be that
Congress directed an agency to exercise some discretion, even interpretive discretion.

With Chevron’s presumption that ambiguity is an implied delegation of discretionary
authority now gone, the challenge will be identifying, presumably on a statute-by-statute
basis, when has Congress delegated interpretive authority to agencies. Loper Bright provides
some guideposts on these questions, if not a fully fleshed out rulebook.

Express Delegations

The somewhat easy case will be statutes where Congress expressly delegates discretionary
authority to an agency. As the Loper Bright majority put it, Congress may “expressly
delegate[]” gap-filling discretion to an agency,9 and some statutes, it explained, “‘expressly
delegate[]’ to an agency the authority to give meaning to a particular statutory term.”10 So,
where Congress expressly calls on an agency to exercise discretion, including when it comes
to interpretive questions, courts may find delegated discretion and defer accordingly.11

One substantial wild card here is the degree to which future Supreme Court cases might
restrict the scope of express delegations under the so-called Nondelegation Doctrine.
Proponents of a more robust Nondelegation Doctrine would limit Congress's constitutional
authority to delegate certain legislative decisions to executive agencies.12 Armed with such
arguments, litigants challenging agency action based on express delegations will claim that a
particular delegation goes too far, abdicating Congress's legislative authority to agencies by
granting broad discretion without cabining it through clear, intelligible principles.13 In light
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of Loper Bright’s nod to Congress's authority to delegate, subject to constitutional limits, this
could well become an important font of litigation in administrative law over the next few
years. But unless and until the Nondelegation Doctrine is given more teeth, it seems likely
that courts will honor express statutory delegations and an agency's reasonable exercise of
discretion within the parameters of that delegation.

Implied Delegations

But what about implied delegations? The Chevron presumption itself was a specific species
of implied delegation—statutory ambiguity was assumed to be a delegation from Congress to
the agency. Loper Bright did away with that theory of implied delegation. But what about
other types of delegation-by-implication theories?

Agencies seeking to identify implied delegations in the post-Chevron world might well point
to Loper Bright’s recognition that Congress sometimes delegates agencies the authority “to
regulate subject to the limits imposed by a term or phrase that ‘leaves agencies with
flexibility’ ... such as ‘appropriate’ or ‘reasonable’” or necessary.14 This statement may well
lead agencies to argue in particular statutory settings that “the best reading of a statute” is that
the statute impliedly, if not expressly, delegates discretion to the agency.15 For example, the
Loper Bright majority cited to statues that “direct[] EPA to regulate power plants ‘if the
Administrator finds such regulation is appropriate and necessary’”16 or that allow the EPA to
establish limitations to “‘assure’ various outcomes, such as the ‘protection of public health’
and ‘public water supplies’” based on the Administrator's “judgment.”17

Based on those passages, agencies might push the boundaries aggressively, and argue that a
delegation is implied whenever an agency is tasked with setting a “reasonable,” “just,” or
“appropriate” standard—for example, circumstances in which Congress charges an agency
with setting rates that are “just and reasonable.”18 After all, agencies might be expected to
argue, “[o]rdinarily, what a legislature may do explicitly, it may do implicitly.”19 Thus, the
argument would go, Congress's use of a broad term that inherently requires making a
judgment call implicitly signals that the agency should exercise its discretionary judgment.

Oral argument in Loper Bright suggests at least some Justices agree implied delegations are
possible. For example, Justice Sotomayor observed that “[i]t seems like most people agree ...
if a statute uses ‘reasonable,’ that Congress is delegating the definition of ‘reasonable’ to the
agency,”20 while Justice Barrett noted that it appeared even Loper Bright “agree[d] that when
a statute uses a word that leaves room for discretion, like ‘appropriate,” ‘feasible,’
‘reasonable,’ that that is a delegation of authority to the agency.’”21 Loper Bright's counsel
similarly distinguished between words like “[r]easonable” that are “term[s] of capaciousness
and elasticity” and other terms like “[tJelecommunication service” which “[are] not.”22

Undoubtedly, federal agencies can be expected to push the envelope. And we can also expect
that those challenging agency assertions of implied discretionary authority will have strong
counterarguments. First, Loper Bright emphasized that courts, not agencies, interpret the law.
And it created a strong default presumption that Congress intended that outcome.23 Seizing
on those instructions, challengers to deference might argue that delegations cannot arise based
on weak, tepid interferences from a statute. Rather, the argument would go, to avoid an end-
run around Loper Bright, delegations may be found only when it is crystal clear that Congress
vested discretion, including interpretive discretion, with an agency.

Second, pointing to the Nondelegation Doctrine and Justice Thomas's concurrence, those
challenging implied delegation theories may argue that because such delegations raise serious
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constitutional questions, courts should demand clear statements from Congress. Justice
Thomas concluded that Chevron violated the separation of powers both by “tying a judge's
hands” from “serving as a constitutional check on the executive” and by “permit[ting] the
Executive Branch to exercise powers not given to it.”’24 Litigants may argue that finding
implied delegations would violate the separation of powers just the same by
unconstitutionally empowering agencies to “unconstitutionally exercis[e] ‘legislative Powers’
vested in Congress.’”25 And they could argue that if a statute presents a close question as to
whether Congress delegated authority, the constitutional issues Justice Thomas identified
would favor finding no delegation under the doctrine of constitutional avoidance.26

Further, other canons could be argued to point in the same direction; namely, toward deep
skepticism against any “implied” delegations.27 Take the federalism canon, where “we start
with the assumption that the historic police powers of the States were not to be superseded by
the Federal Act unless that was the clear and manifest purpose of Congress.”28 Or the major
questions doctrine, where courts should “expect Congress to speak clearly when authorizing
an agency to exercise powers of ‘vast economic and political significance.’”’29 Why should
we expect Congress to speak any less clearly when delegating interpretive authority to an
agency and thus implicating questions surrounding the separation of powers?

Third, even capacious and elastic terms must still be read in their proper statutory context. As
Justice Gorsuch emphasized, judges’ “lawfinding” requires “focusing their work on the
statutory text, its linguistic context, and various canons of construction.”30 Litigants could
argue that a word like “reasonable” or “appropriate” does not indicate a delegation for a
variety of reasons—other, more explicit statutory language; the specific context it was used
in; or another canon of construction pointing in the opposite direction. In that case, a
seemingly broad delegation of interpretive authority may not actually apply because those
other indicators signal Congress's intent to circumscribe the agency's asserted authority.

Michigan v. EPA provides an example. While the Court's opinion cited that case as a
potential instance where magic words introduce capacious “flexibility,” Justice Gorsuch
noted that even in that case “the Court found there were outer boundaries that ... can be
exceeded.”31 Policing those boundaries, litigants will surely argue, requires a court to
consider how a broad term is used in a specific statutory context.

The Loper Bright Remand As A Case Study

These very fights over deference in a post-Chevron world could well play out on remand in
Loper Bright itself, illustrating the type of debates that may unfold in other administrative law
cases for the foreseeable future. The Court's opinion in Loper Bright did not actually resolve
the statutory interpretation question at hand: does the Magnuson-Stevens Act allow the
National Marine Fisheries Service to require industry-funded monitors on certain domestic
vessels?

Presumably that question will be decided on remand. The Magnuson-Stevens Act grants the
National Marine Fisheries Service the authority to take “measures ‘necessary and appropriate
for the conservation and management of the fishery.””32 The D.C. Circuit previously took
that language to suggest that the statute may allow industry-funded monitors—that is, that
Congress had delegated that power to the agency.33 The agency will thus surely recycle the
D.C. Circuit's statements under the LoperBright framework.

Although ambiguity or silence are no longer a basis for finding a delegation of discretion, the
best reading of the statute, the argument would go, is that Congress delegated discretion to
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make decisions about industry-funded monitors to the agency. It thus remains possible that
the D.C. Circuit could reach the same statutory interpretation under the Loper Bright regime
as it did applying the Chevron regime, and that a court could base that decision on a degree of
deference to the agency's interpretation about what is “necessary” and “appropriate” in this
context.

Loper Bright will very likely have strong responses, and our purpose here is not to predict the
outcome of the case on remand. The point is simply that the Loper Bright remand itself may
make clear that the debate over agency deference is not over, although its terms have
undoubtedly shifted. How the D.C. Circuit resolves these questions on remand—including
whether the “necessary” and “appropriate” language in the statute implies a delegation of
discretionary authority to the agency—will provide an early test case as to how courts will
treat statute-by-statute claims of delegation (express or implied) after Loper Bright.

Conclusion

In his 1989 remarks, Justice Scalia predicted that “in the long run Chevron will endure.”34
But it remains to be seen whether his assessment—that a world without Chevron will involve
statute-by-statute debates regarding claims of delegation and deference, which he called a
“font of uncertainty and litigation,” —will prove correct.35 What is clear after Loper Bright is
that statutory ambiguity is no longer an implied delegation of authority to an agency. But key
questions going forward will be: (1) whether Congress can constitutionally delegate
discretionary, including interpretive, authority to agencies; and (2) when courts should read
statutes, expressly or impliedly, to have intended that result. How courts ultimately resolve
those questions could be just as important as Loper Bright itself for the future of agency
deference and the struggle between courts and agencies for primacy in statutory
interpretation.
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