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Procedures for Speedy Appeals from Awards
A Way To Alleviate Concerns About The Finality Of Arbitration

Introduction

The finality of arbitration can be a both a blessing and a curse. On the one
hand, it gives the parties closure within a shorter timeline than litigation
through the courts. On the other, the limited scope to challenge an award
through the courts means that the losing parties can find themselves bound to
comply with an award no matter how erroneous the findings of law or fact.

In this article, we look at procedures for speedy appeals under the rules of the
International Institute for Conflict Prevention & Resolution, the American
Avrbitration Association and JAMS, and compare these against the more
limited grounds for challenge under the US Federal Arbitration Act. We also
consider the benefits of these rules in terms of providing recourse against bad
awards, and consider the extent to which parties use these appeal processes in
practice.

l. The Judicial Standard To Vacate An Arbitration Award

The advantages of arbitration are well-known — it is often faster, less
expensive, and may be more confidential than court proceedings. Parties
also have the benefit of selecting an arbitrator or panel with specialized
expertise in the subject matter and generally have more control over the
process.

But the finality of arbitration is often perceived as a drawback — particularly
when there is a lot at stake or a single arbitrator is making the decision.
There are very limited avenues for judicial review of an erroneous award.
The United States Supreme Court has explained that “courts may vacate an
arbitrator’s decision only in very unusual circumstances” under the Federal
Arbitration Act (the “FAA”). In the case of a domestic arbitration award
governed by Chapter | of the FAA, these circumstances include when the
award was “procured by corruption, fraud, or undue means,” “where there
was evident partiality or corruption in the arbitrators,” “where the
arbitrators were guilty of misconduct” that prejudiced a party’s rights, or
“where the arbitrators exceeded their powers, or so imperfectly executed
them that a mutual, final, and definite award upon the subject matter
submitted was not made.”

Parties may not contractually agree to additional grounds to challenge an
arbitral award in the courts. Thus, even in cases where the arbitrators have
committed what would be reversible error in a court proceeding, courts
cannot vacate an arbitration award unless one of the criteria set forth in
Section 10(a) of the FAA is met. Indeed, one federal appellate court has
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issued a general warning that litigants who “attempt to
salvage arbitration losses through litigation that has no
sound basis in the law applicable to arbitration awards”
may be subject to sanctions.

Il.  The Optional Appellate Processes Promulgated By
Major Arbitration Institutions

Recognizing that there are parties who are deterred from
choosing arbitration because of the lack of any merit-
based appeals process, a number of major arbitration
institutions in the United States have attempted to address
that concern through the promulgation of rules providing
for an appeals process within the arbitration. Within the
past 20 years, the International Institute for Conflict
Prevention & Resolution (“CPR”), the American
Arbitration Association (“AAA”), and JAMS have
promulgated rules permitting parties to opt into a
mechanism for appealing an adverse award to a panel of
appellate arbitrators.

Parties to any binding arbitration in the United States —
whether conducted under the CPR rules or otherwise —
may appeal an arbitral tribunal’s final award under the
CPR Arbitration Appeal Procedure if they agree to do so
in their underlying agreement or in a post-dispute
arbitration agreement. The CPR procedure suggests that
parties manifest their assent with the following language:

“An appeal may be taken under the CPR
Arbitration Appeal Procedure from any final
award of an arbitral panel in any arbitration
arising out of or related to this agreement that is
conducted in accordance with the requirements
of such Appeal Procedure. Unless otherwise
agreed by the parties and the appeal tribunal, the
appeal shall be conducted at the place of the
original arbitration.”

The Appeal Procedure

To file an appeal, the original arbitrator(s) must have
been required to reach a decision in accordance with the
law; there must be a written award setting forth findings
of fact and conclusions of law; and there must be a record
of all hearings and evidence submitted in the original
proceeding. The appellate tribunal will consist of three
former federal judges, unless the parties agree to a one
member tribunal.

Within 30 days of receiving the arbitration award, a party
may initiate an appeal by giving written notice to the
other parties and CPR. The notice must set forth the
agreement providing for the appeal, state the elements of
the award being appealed and the basis for the appeal,
and transmit the relevant portions of the record. Any
cross-appeal must be made within 14 days of the appeal.
The appellant(s) may submit one opening brief and one
response brief, and appellee(s) may submit one brief
(unless they file a cross-appeal, in which case they may
submit two briefs). The tribunal may hear oral argument
at the request of a party or because it believes argument
would be helpful. In addition, if the appellant alleges one
or more of the grounds for vacatur set forth in Section 10
of the FAA, the tribunal may accept evidence supporting
and refuting the allegation.

Grounds for Appeal

The tribunal may vacate or modify an award if it (a)
“contains material and prejudicial errors of law of such a
nature that it does not rest upon any appropriate legal
basis,” (b) “is based upon factual findings clearly
unsupported by the record,” or (c) “is subject to one or
more of the grounds set forth in Section 10 of the Federal
Arbitration Act for vacating an award.” The tribunal
must provide a written opinion with a concise written
explanation. Notably, there is a fee-shifting provision,
which requires the appellant to “promptly” reimburse the
appellee’s attorney’s fees and other expenses incurred in
connection with the appeal if the tribunal affirms the
original award, unless the appellate tribunal orders
otherwise.

Parties may agree at any time to be subject to the JAMS
Optional Arbitration Appeal Procedure, which may only
apply to any final award rendered pursuant to the JAMS
Arbitration Rules. The appellate panel consists of three
neutral members, unless the parties agree to only one
member.

The Appeal Procedure

The appellant must file its appeal within 14 days of the
award, and a cross-appellant must file within seven
calendar days of service of the appeal. This filing is a
written document setting forth the elements of the award
being appealed and a brief statement of the grounds for
appeal. The parties may agree to rely on briefs they
previously submitted, or they may agree to a briefing
schedule. If they cannot agree to a schedule, it will be set
by the case manager. Typically, the parties may only
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submit opening briefs of 25 pages or less. The panel will
also consider oral argument if all the parties request it or
on its own initiative.

Grounds for Appeal Same in as US Federal Court

The panel will apply the same standard of review that the
first-level appellate court in the jurisdiction would apply
to an appeal from a trial court’s decision. The panel may
affirm, reverse, or modify an award, and may reopen the
record to review evidence improperly excluded or that
becomes necessary in light of the panel’s interpretation of
the law. The JAMS procedure is expeditious: Absent
good cause for an extension, the panel will issue its
decision (with a concise written explanation) within 21
calendar days of either oral argument, the receipt of new
evidence, or the receipt of the record and briefs,
whichever is latest.

The parties may agree to the AAA’s Optional Appellate
Avrbitration Rules regardless of whether the award was
rendered in a AAA arbitration. The tribunal will consist
of three arbitrators unless the parties agree to use a single
arbitrator, and will be selected from the AAA’s Appellate
Panel or International Appellate Panel.

The Appeal Procedure

To initiate an appeal, a party must file a notice of appeal
within 30 days of receiving the award. The notice must
include a statement setting forth the portions of the award
being appealed and the errors alleged, the qualifications,
expertise, and number of appellate arbitrators requested,
and the filing fee. Unless the parties agree otherwise and
the tribunal approves, the appellant’s initial brief must be
served no later than 21 days after the notice of appeal,
and the appellee’s answer and any cross appeal shall be
served no later than 21 days after the initial brief. Any
reply briefs must be served within 10 days of service of
the answer brief. Initial briefs and answers are limited to
30 pages and replies are limited to 10 pages. Unless the
tribunal deems oral argument necessary (either at its own
initiative or at a party’s request), appeals will be decided
based on the written submissions alone.

Grounds for Appeal

Grounds for appeal are that the underlying award is based
upon (1) “an error of law that is material and
prejudicial” or (2) “determinations of fact that are clearly
erroneous.” Within 30 days of the last brief being served,
the tribunal must (1) adopt the underlying award as its
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own, (2) substitute its own award for the underlying
award, or (3) request additional information and notify
the parties that it will extend the time to render a decision
(which may not exceed 30 days). The decision must
contain a concise written summary and explanation. The
tribunal may not order a new arbitration hearing or send
the case back to the original arbitrators for correction or
further review. An appellant or cross-appellant that is not
the prevailing party may be assessed costs and attorney’s
fees.

I11. Potential Benefits of Non-Judicial Appeals

These optional appellate procedures may allow parties to
reap the benefits of arbitration with respect to cost and
efficiency, while mitigating the risk of an erroneous
award or protracted appeal. While these procedures do
not preclude the losing party from seeking judicial review
on statutory grounds, parties may be less inclined to do so
if a private appeal is available.

Parties may be limited with respect to which procedure
they can select based on the location and administration
of the arbitration. The JAMS procedure only applies to an
award rendered pursuant to the JAMS Avrbitration Rules,
the CPR procedure only applies to an award issued in a
domestic arbitration (and requires a written decision and
a complete record of the underlying proceedings), and the
AAA procedure applies to any award if the parties so
agree (provided the arbitration clause is not contained in a
non-negotiable, boiler plate agreement between a
business and consumers).

All of these procedures, however, provide recourse for an
arbitration award that is entirely unsupported by the law
or facts. While the three standards to overturn an award
are different, they are all broader than under the FAA (or,
for that matter, the standards applicable under the law of
Japan and that of other major seats including Singapore,
Hong Kong, Paris, Switzerland and London). Moreover,
any appeal will be resolved quickly (generally within a
few months) and should not require substantial expense
or resources. The CPR and AAA procedures also contain
a built-in safeguard against frivolous appeals by including
a fee-shifting provision. And the CPR procedure further
deters appeals by requiring a record of the original
proceeding, which can be a substantial expense.
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IV. The use of non-judicial appeal procedures in
practice

While some parties have chosen to use these procedures,
the use of non-judicial appeals is relatively infrequent.
According to Sasha A. Carbone, Associate General
Counsel of the AAA, five appeals have been formally
conducted under the AAA’s optional appellate procedure
since that procedure was promulgated in 2013. According
to a CPR representative, CPR has been called upon to
assist with the selection of an appellate tribunal in three
general arbitrations since 2002, the most recent of which
took place in 2011. Because most of CPR’s matters are
not administered, however, it is possible that parties have
independently utilized CPR’s appellate procedure in
additional instances. The JAMS procedure, which was
implemented in its current form in 2003, has been used
more often and with increasing frequency in recent years.
According to Kimberly Taylor, the Chief Legal and
Operating Officer of JAMS, the JAMS procedure was not
used for the first seven years after its implementation, but
parties have formally initiated appeals under the
procedure at least 36 times since 2010.

While some parties may not be familiar with these
optional appellate procedures, it would be prudent —
either at the time of contracting or even after a dispute
has arisen — for parties to contracts containing arbitration
clauses to consider the potential benefits of a non-judicial
appeal. Although no one wants to contemplate the
prospect of arbitration — much less the prospect of
receiving an unfavorable award — agreeing to a non-
judicial appeal may mitigate the risk of being stuck with
an erroneous award or a costly judicial appeal.

About our Trial and Global Disputes Practice

Jessica Sabbath is an attorney in King & Spalding LLP’s
Trial and Global Disputes practice. She focuses her
practice on construction-related disputes, breach of
contract claims, and business torts, and has extensive
litigation, appellate, and arbitration experience.

Globally, King & Spalding has a preeminent Disputes
practice that comprises more than 600 lawyers in 20
offices, combining strong litigation, arbitration, and
regulatory expertise with deep-seated experience in
common and civil laws. King & Spalding arbitrators and
litigators have a passion for winning cases and are
recognized for our accomplishments in hearing and the
courtroom.
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King & Spalding was recognised as one of only three
Band 1 International Arbitration firms in Chambers
Global 2018. In addition, our Asia team have been
recognised as elite international arbitration practitioners
in the region, earning top tier rankings in Chambers Asia-
Pacific.

Moreover, forty-four of our trial lawyers are named in the
prestigious The Best Lawyers in America. King &
Spalding has (including nine retired partners) 20
members of the American College of Trial Lawyers,
widely considered to be the premier litigation, trial
practice and ethics association in the US. The partnership
includes two past presidents, ten active members and nine
retired members of the American College of Trial
Lawyers. Thirty-nine of our litigation partners are named
as leaders in their field by Chambers USA.
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Resources & Links

The following links provide access to further King & Spalding Dispute Resolution and Crisis Management

publications.

Opening the Doors to Foreign Lawyers: California's
SB 766: A Step in the Right Direction for International
Avrbitration in the Golden State

Enforcement Abroad: Recognition of International
Arbitration Awards in Brazil

Proof of Foreign Law: U.S. Supreme Court Clarifies
Rules Governing Proof of Foreign Law

When Systems of Law Collide: A clash of jurisdictions?

London’s Litigation Prospects Post-Brexit: No Deal
Brexit: Impact on Cross-Border Civil and Commercial
Litigation

Human Rights: Protecting Your Company From
Liability For Human Rights Based Parent Company
Disputes

Avoiding Data Breaches: Lessons from UK’s Data
Backlash

Expensive Liabilities for Cheap Talk: To Tweet Or
Not To Tweet? Lessons In Careful Use Of Social
Media

Data Protection: Defending Your Client’s
Confidential Documents in the Big Data Age

Rebuilding the Trade Architecture: The United
States-Mexico-Canada Free Trade Agreement
(USMCA)

Market Recognition: American Lawyer Profiles the
Growth and Momentum of King & Spalding

Arbitration Victory: K&S Secures Tribunal Ruling

That $9.5B Judgment Against Chevron Was Fraudulent

Avrbitration Victory: King & Spalding Secures
Landmark US$2.2 Billion ICSID Award For Spanish
Client

Arbitration Victory: K&S secures win
for Reliance Industries in US$1.7 billion UNCITRAL
dispute with the Indian government

Market Recognition: Legal 500 Latin America 2018
Recognizes King & Spalding Among the Region’s
Top International Firms

Arbitration Victory: K&S secures a $2.2B award for
Uni6n Fenosa Gas in its dispute with Egypt for cutting
off the gas supply to its liquefaction facilities

Avrbitration: King & Spalding represents Minera
Aratiri in its US$3.5 billion investment treaty claim
against Uruguay over a concession to mine for iron ore

Market Recognition: National Law Journal Names
Israel Dahan and Richard Marooney to 2018 Winning
Litigators List
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