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Blowing the Whistle on Legal Activity? New Jersey Supreme Court to 
Consider the Reaches of CEPA’s Retaliation Protection  

     The State Supreme Court is scheduled to hear argument on whether New 
Jersey’s Conscientious Employee Protection Act protects employees who 
report non-illegal—though not necessarily savory—workplace activity. 
     CEPA, also known as the “Whistleblower Act,” was enacted to prohibit 
employers from taking retaliatory action against employees who engage in 
certain protected activity. The statute was designed"to protect and 
encourage employees to report illegal andunethical workplace activities 
and to discourage public and private sector employers from engaging in 
such conduct.”  
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In Battaglia v. 
UPS ,Plaintiff 
Michael Battaglia 
claimed that his 
bosses retaliated 
against him after he 
reported that 
managers violated 
company policy by 
misusing UPS credit 
cards and making 
offensive 
statements about 
women. He also 
spoke out about 
poor performance 
in the division 

where he worked. After voicing these complaints Battaglia was demoted 
from a managerial position to supervisory one.  
     Among other claims, Battaglia sued UPS for retaliation under CEPA. A 
jury found in Battaglia's favor and initially awarded him one million dollars 
in compensatory damages. IThis figure was significantly reduced as a result 
of  post-trial motions.) Both sides appealed. 
     On appeal, UPS argued that in order to satisfy the elements of his claim, 
Battaglia had to show that he believed there was evidence of clear illegal 
activity in order to be protected by CEPA. The company maintained that 
Battaglia failed to establish both that he had  a "reasonable belief" that 
there was wrongdoing in the satellite division and the causal connection 
between his one conversation with his immediate supervisor-in which 
Battaglia reported his suspicions-and his demotion, which occurred a full 
year later. 
     The Appellate Division found otherwise, focusing on causation and more 
or less side-stepping the issue of whether Battaglia believed there was 
illegal activity afoot. Quoting the 2009 case Ivan v. Middlesex, the Court 
reasoned, "Temporal proximity can be helpful in assessing causation under 
the petition clause, but it is not dispositive. When retaliatory action occurs 
well after protected activity the inference that protected activity was a 
substantial factor is more difficult to draw but it is not foreclosed."UPS 
appealed and the Supreme Court granted certification in February. 
     The Court is expected to clarify—and possibly broaden—what constitutes 
“protected activity” under both CEPA and the New Jersey Law Against 
Discrimination (LAD). 
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