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D.C. Circuit Strikes Down SEC's Proxy Access Rule

As we reported in our October 2010 Bulletin, in August 2010 the SEC adopted a new rule 14a-11 that would 

have required SEC reporting companies subject to the federal proxy rules to include in their proxy materials 

director nominees nominated by qualifying stockholders or groups of stockholders that held at least 3% of the 

company’s voting power for at least three years, subject to compliance with other provisions of the rule. At the 

same time, the SEC amended Rule 14a-8(i) with respect to stockholder proposals to provide that companies 

generally could no longer exclude from their proxy materials shareholder proposals seeking to establish 

procedures for the inclusion of stockholder nominees in a company’s proxy materials in addition to the Rule 

14a-11 process. In September 2010, the U.S. Chamber of Commerce and the Business Roundtable filed a 

petition with the Court of Appeals for the D.C. Circuit seeking judicial review of Rule 14a-11. Last month, the 

Court vacated Rule 14a-11, finding that the SEC was “arbitrary and capricious” in adopting the rule and that 

the SEC failed to adequately address the economic impact of the rule. SEC Chairman Mary Schapiro later put 

out a statement that the SEC would not seek a rehearing of the decision by the D.C. Court of Appeals or seek 

Supreme Court review, but that she “remain[s] committed to finding a way to make it easier for shareholders to 

nominate candidates to corporate boards.”

As a result, Rule 14a-11 mandating a federal proxy access scheme will not become applicable. The 

amendments to Rule 14a-8(i) allowing stockholders to propose their company adopt its own proxy access 

procedures, known as “private ordering,” however, was not a part of the decision and became effective on 
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September 20, 2011. Therefore, stockholders who otherwise meet the qualifications for inclusion of proposals 

in a company’s proxy materials will be able to propose that stockholders adopt proxy access procedures for 

their individual companies during the 2012 proxy season. We expect that the SEC will propose a new federal 

proxy access scheme at some point in the future, but not in the short term given, among other things, that it still 

has a number of remaining rules to implement pursuant to the Dodd-Frank Wall Street Reform and Consumer 

Protection Act of 2010.

About Ober Kaler

Ober|Kaler is a national law firm that provides integrated regulatory, transaction and litigation services to 

financial, health care, construction and other business organizations. The firm has more than 130 attorneys in 

offices in Baltimore, MD, Washington, DC and Falls Church, VA. For more information, visit www.ober.com

About Me

I am a former SEC attorney who also has prior "big firm" experience. I assist public as well as private 

companies with compliance with federal and state securities laws, including assisting public companies with 

their reporting obligations under the Securities Exchange Act of 1934, at competitive billing rates. Please 

contact me if you would like more information about my practice or to discuss how I can be of assistance to 

you. Visit my bio at www.ober.com/attorneys/penny-somer-greif.

This Bulletin contains only a general overview of the matters discussed herein and should not be construed as 

providing legal advice. If you have any questions about the information in this Bulletin or would like additional 

information with respect to these matters, please contact me at 410.347.7341 or via e-mail at 

psomergreif@ober.com.

Feel free to — and please do — forward this Bulletin to anyone that you think might be interested in it. If you 

did not receive this Bulletin from Ober|Kaler directly, you may sign up to receive future Bulletins like this via e-

mail at: marketing@ober.com

This publication contains only a general overview of the matters discussed herein and should not be construed 

as providing legal advice.
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