
Take 2: OSHA Vaccine or Testing Mandate Back in Effect 

After being put on hold by court orders, the Occupational Safety and Health Administration (“OSHA”) emergency 
temporary standard (“ETS”) mandating vaccination or weekly testing of employees of businesses with 100 or more 

workers is back in effect.  On Friday, December 17, 2021, a panel of the United States Court of Appeals for the Sixth 
Circuit—randomly assigned to hear appeals of legal challenges to the ETS across the country—voted 2-1 to allow the 
ETS to go into effect.  Given the uncertainty caused by ETS-related litigation, OSHA has extended enforcement 
deadlines.  Employers will not be fined before January 10, 2022 for non-compliance with requirements other than the 
weekly testing provision—such as adopting a vaccination policy and determining the vaccination status of each 

employee—and will not be fined before February 9, 2022 for non-compliance with the weekly testing requirement, as 
long as the employer is “exercising reasonable, good faith efforts to come into compliance with the standard.”  The 

Sixth Circuit ruling has been appealed to the Supreme Court, and we will provide an update if there are any further 
delays with respect to the implementation of the ETS. 

As a reminder, all New York City employers—even smaller employers with fewer than 100 employees—must comply 
with the Mayor’s employer vaccine mandate (which has no testing alternative) requiring that all employees provide 
proof of a first vaccine dose (or request an accommodation), by December 27, 2021, and all employers in the State 
must comply with Governor Hochul’s declaration requiring vaccination or masking in indoor workplaces, currently in 

effect through January 15, 2022.  

This alert is for general informational purposes only and should not be construed as specific legal advice. If you would 

like more information about this alert, please contact one of the following attorneys or call your regular Patterson 

contact.  

Lisa E. Cleary 212.336.2159 lecleary@pbwt.com 

Catherine A. Williams 212.336.2207 cawilliams@pbwt.com 

Jacqueline L. Bonneau 212.336.2564 jbonneau@pbwt.com  

Douglas L. Tang 212.336.2844 dtang@pbwt.com  

Ryan J. Kurtz 212.336.2405 rkurtz@pbwt.com 

To subscribe to any of our publications, call us at 212.336.2813, email info@pbwt.com or sign up on our website, 

https://www.pbwt.com/subscribe/. 

This publication may constitute attorney advertising in some jurisdictions. 
© 2021 Patterson Belknap Webb & Tyler LLP

Employment Law Alert      December 21, 2021 

https://www.pbwt.com/employment-litigation-workplace-investigations-and-compliance/publications/oshas-covid-19-vaccination-mandate-what-this-means-for-your-workplace/
https://www.pbwt.com/employment-litigation-workplace-investigations-and-compliance/publications/oshas-covid-19-vaccination-mandate-what-this-means-for-your-workplace/
https://www.jpml.uscourts.gov/sites/jpml/files/MCP-165-Consolidation_Order-11-16-2021.pdf
https://www.opn.ca6.uscourts.gov/opinions.pdf/21a0287p-06.pdf
https://www.opn.ca6.uscourts.gov/opinions.pdf/21a0287p-06.pdf
https://www.osha.gov/coronavirus/ets2
https://www.pbwt.com/content/uploads/2021/12/Alert_New-York-City-Announces-Vaccine-Mandate-for-All-Private-Employers-and-Additional-Expansions-to-Current-Rules-1.pdf
https://www.pbwt.com/content/uploads/2021/12/Alert_Governor-Hochul-Issues-Mask-or-Vaccine-Mandate-to-New-York-Businesses-1.pdf
https://www.pbwt.com/lisa-e-cleary/
mailto:lecleary@pbwt.com
https://www.pbwt.com/catherine-a-williams/
mailto:cawilliams@pbwt.com
https://www.pbwt.com/jacqueline-l-bonneau/
mailto:jbonneau@pbwt.com
https://www.pbwt.com/douglas-l-tang/
mailto:dtang@pbwt.com
https://www.pbwt.com/ryan-j-kurtz/
mailto:rkurtz@pbwt.com
mailto:info@pbwt.com
https://www.pbwt.com/subscribe/

