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Two-thirds of Hong Kong employees consider
themselves “more stressed” than ever in the
workplace according to a recent survey. In

this article, DLA Pipper discusses employers’
liability for employees’ psychiatric harm
caused by work stress, suggests precautions
that employers should take and best practices.
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Workplace stressors: Hong Kong

According to a 2015 global employment study
by Regus, two-thirds of Hong Kong respondents
When

considering the causes of stress in the workplace,

complained of feeling “more stressed”/! .

Hong Kong workers again seem to suffer more than the
global average. 24% of Hong Kong workers reported
finding working to deadlines to be "very stressful",
as compared with an average of 14% worldwide.
Echoing a situation most office workers can probably
empathise with, 26% of employees in Hong Kong
cited “unreliable technology” as their main source of
stress; slightly higher than a global average of 21%.
However, 11% of respondents in Hong Kong viewed
their colleagues as a "significant source of stress", as
compared with a global average of 5%.

This paints an inferesting picture for HR and personnel
managers in Hong Kong. With two-thirds of their workforce
feeling “more” stressed, what can be done to improve
these statistics2 And what are the risks for employers of
allowing work-based stress to go undetected?

Employer's liability

Employers are liable for foreseeable injuries suffered by an employee at
work under the common law of negligence, the implied contractual term of
mutual trust and confidence, and the Employees’ Compensation Ordinance
(Cap 282). However, to be liable for an employee's psychiatric harm, this
must have been a foreseeable consequence of the employer's behaviour.

Psychiatric harm was not a foreseeable consequence:
employer not liable

In the UK Court of Appeal case of Yapp v Foreign and Commonwealth
Office ("FCO") last year, Mr Yapp had worked at the FCO with a flawless
record for 37 years. His final posting was as the British High Commissioner
in Belize. He was suspended in 2008 after being wrongly accused by a
local politician of inappropriately touching the politician's wife at a social
gathering. Despite the allegations being unsupported by any evidence,
Mr Yapp was subject to disciplinary proceedings and removed from his
position. Following his suspension, Mr Yapp became clinically depressed.
However, while the Court agreed that Mr Yapp's demotion was a breach
of contract, they found that he was not entitled to recover damages for his
illness. Although the judges accepted that the FCO's actions had in fact
caused Mr Yapp's depression, they did not find that his psychiatric injury
was a foreseeable consequence.
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- Similarly, in a decision of the UK High Court earlier
this year, the claimant, Mr Easton was not successful
in holding his employer responsible for his stress-

related illness. Mr Easton was a store manager for
‘ the UK home improvement store “B&Q". Mr Easton
had enjoyed a long and successful employment with
B&Q. However, following changes to the way the store
operated, ongoing building works (which caused a lot

of disruption to Mr Easton's store) and believing he had
been unfairly passed over for promotion, Mr Easton
was signed off work with a stress-induced illness. Mr
Easton claimed that B&Q had been negligent, and
should be liable for the consequences of his subsequent
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inability to work. Prior to his illness, Mr Easton had not

-

communicated any concerns to the company, nor had
he told them he was struggling to cope. The Court found
that his illness was not foreseeable by the employer.

Psychiatric harm was a foreseeable
consequence: employer liable

In the Scottish case of McCarthy v Highland Council
in 2009, a local education authority was liable for

§
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damages to a former teacher who suffered psychiatric
harm after working at a special educational needs school.
The teacher was subject fo a series of assaults on her by a
pupil. Following the first incident, staffing levels remained
the same, and no changes were made. Eventually, a
male support worker was employed in the classroom,
but subsequently the teacher was signed off work with
depression. She sued for damages, and was granted
these on the basis that after the first assault, the school
should have reassessed the staffing structure, and taken
steps to prevent any future attacks (for example though
training, installing emergency alarms, or increasing staff
levels). The Court found that the teacher's psychiatric
injury was a foreseeable consequence of leaving her in a
vulnerable situation.

What does the employer need to know?

* Foreseeability depends on what the employer knows
(or ought reasonably to know) about the individual
employee. An employer is usually entitled to assume
that the employee can withstand the normal pressures
of the job unless he is aware of some particular
problem or vulnerability.

* |t may well be foreseeable that certain behaviours by
the employer will leave the employee angry, frustrated,
unhappy, tired, or embarrassed; but a distinction

must be drawn between ordinary
incidents of working life and
active psychiatric injury.

® Factors likely to be relevant in
determining whether this kind of
harm to a particular employee
was reasonably foreseeable
include:
o the nature and extent of the

work done by the employee;

o if the workload is much more

than is normal for that role;

o if the work is particularly
intellectually or emotionally
demanding for this employee;

o if unreasonable demands are being made of this
employee compared to others in the same or
comparable jobs;

o if there are signs that others doing this job are
suffering harmful levels of stress; and

o if there is an abnormal level of absenteeism in the
same job or department.

* Signs from the employee that they may be vulnerable:

o he/she has previously suffered from an illness
attributable to stress at work;

o he/she has a particular problem or vulnerability;



o he/she has been frequently absent, or had
prolonged absences, which are uncharacteristic;

o there is reason to think these are attributable to
stress at work, perhaps because of complaints or
warnings from the employee or others.

Considerations for employers

o If any of the above are answered in the negative,
it will be difficult for the employee to establish the
necessary foreseeability of harm.

* However, if any of the above factors are present, the
burden shifts to the employer.

* As a rule, witnessing an employee behaving out of
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character on an isolated occasion is unlikely to be
an indicator of an underlying illness, as this may

be explicable by other causes (for example, if an
employee is going through a divorce, or has suffered
a bereavement, or is simply having a bad day).
However, if such symptoms or behaviour persist, the
employer should enquire further.

Generally, the employer is entitled to take what the
employee says at face value, unless there is good
reason to reach a contrary conclusion. As such, the
employer does not have to make detailed enquiries of
the employee.

o If the employer's conduct is extremely devastating,
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it will be reasonably foreseeable that even an employee of ordinary atfention, it is unlikely any harm suffered will be
robustness may develop a depressive illness as a result. foreseeable.
¢ |f the employer should have foreseen the risk of psychiatric injury as a
result of "ordinary" stress at work, it should offer counseling or other Unfair treatment of the employee will not automatically
support services to the staff. Offer of counseling and support services lead to a successful claim for psychiatric harm, even
is relevant to determining the employer's potential liability towards the if this directly causes the illness. The injury must have
employee for his stress induced illness. been a foreseeable consequence of the employer's
action. &

Best Practices
* Encourage all managers to be el any chonges m employees' If you wish to discuss the contents of this article further, woulq like .
) advice on steps you can take to protect your company when installing
behaviour, mood, or workload. surveillance software, or are interested in arranging training for your
* Should an employee report that they are struggling to cope, this should company, please confact julia.gorham@dlapiper.com, anita.lam@

be looked into. dlapiper.com or bethan.lloyd@dlapiper.com.

¢ If in-house counselling services are available, ensure all employees are
d f thi m http://www.scmp.com/news/hong-kong/article/1740529 /instant-
made aware of this. messaging-invading-hong-kong-workplace-new-survey-says

e Ifan employee fails to bring his/her P"Oblems to the C°mP°nY'5 [2]http://cw.com.hk/news/unreliable-tech-top-cause—stress-hk-workers

40 > CHINA STAFF





