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I INTRODUCTION 

I have been defending teachers charged with 
various criminal offences for 28 years. In this 
article, I will discuss considerations that apply 
to teachers and school districts in situations 
where a teacher is accused of criminal miscon-
duct and cleared, either by way of the police or 

Crown deciding not to lay a charge or by way of 
an acquittal after a trial. While defending teach-
ers is similar, in many ways, to defending others 
with respect to various criminal charges, the 
scenario facing criminal defence counsel for a 
teacher differs from that presented by the “stan-
dard criminal file” in a general criminal practice 
in many respects.  

In particular, criminal defence counsel can be 
unfamiliar with the impact of a criminal charge 
on a teacher’s life in general. They can be un-
aware of the consequences of a criminal allega-
tion to the education system or the potential 
reaction of that education system to it. In the 
average criminal case, defence counsel is not 
significantly involved in interfacing with an 
accused’s employer throughout the process, other 
than to collect evidence for the defence case. 
Unfortunately, this can result in steps being taken 
or a strategy being adopted in the defence of a 
teacher that are unnecessarily incompatible with 
the teacher’s case in other arenas, especially with 
respect to employment issues. 
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While my goal is to end up with an analysis of 
the situation once the teacher has been cleared 
or acquitted, a full understanding of that situa-
tion requires a discussion of the criminal justice 
process (and the related consequences to teach-
ers and school districts) leading up to that point. 

II. TEACHER CRIMINAL DEFENCE 
RETAINERS 

A. Introduction 

The standard scenario involves a teacher being 
accused of a criminal offence in relation to his or 
her teaching duties. Such retainers have much in 
common with standard criminal defence matters.  

However, there are a number of factors that 
make teacher files unique and different from the 
run-of-the-mill criminal file. The fact situations 
involve factors unique to teacher situations. The 
more the defence counsel is aware of these fac-
tors, the more effective counsel will be in pre-
senting a defence. This affects both the issues of 
guilt/innocence and sentence. In particular, there 
is one defence that is unique to a teacher or par-
ent criminal case — the application of s. 43 of 
the Criminal Code of Canada.1 Defence counsel 
is also usually more directly involved in the 
multi-front war facing an accused teacher than 
is true in the standard criminal case where coun-
sel’s retainer is essentially restricted to the con-
duct of the criminal proceedings. 

B. Similarities with the Standard Criminal 
Defence Retainer 

The elements of the offence charged are the 
same for any criminal accused, teacher or non-
teacher. The burden of proof is on the Crown to 
prove each and every element of the offence 
beyond a reasonable doubt. Defences available 
to a non-teacher accused are available to teach-
ers, such as self-defence.2 Also available to 
teachers are the defence of property (personal or 
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real), including dwellings3 and prevention of an 
assault.4 

In passing, I note that a common misunderstand-
ing held by civil practitioners, including those 
who represent school districts, is that self-
defence is not available to an accused who 
strikes the first blow. In fact, the majority of 
self-defence cases involve an accused who did 
strike the first blow. By definition, the accused 
finds him or herself in a situation where he or 
she must strike to prevent death or bodily harm 
occurring to him or her. In these situations, if 
the accused had failed to strike first, he or she 
would have ended up being the victim (injured 
or deceased) and the other party would have be-
come the accused in a criminal proceeding.  

In addition, criminal procedure, as set out in the 
Criminal Code or other statute is the same for 
all accused. 

C. The Differences  

The differences between a teacher criminal de-
fence file and a standard criminal defence file 
can be summarized as follows: 

1. Defence counsel is faced with a multi-front 
war, involving more than merely the 
defence of the criminal proceeding; 

2. The factual context of an offence alleged to 
have been committed in a school environ-
ment is unique in many ways; 

3. The availability of the “teacher/parent de-
fence” pursuant to s. 43 of the Criminal 
Code; 

4. Funding of the defence and/or pursuit of 
remedies where the teacher is exonerated; 
and 

5. The teacher’s transition back into the school 
environment after verdict. 

I will discuss each of these in turn. 

1. The Multi-Front War 

(A) Introduction 

A teacher accused of a criminal allegation is 
looking at four types of consequences that might 
flow therefrom: 

1. Criminal investigation and possibly 
prosecution. 

2. Civil action for damages. 

3. Employment issues. 

4. Professional misconduct investigation 
and possibly proceedings. 

Defence counsel must take care to ensure that 
positions or steps taken on one front do not 
work to the teacher’s disadvantage on any other 
front. Failing that, the strategy should prioritize 
which fronts are more important when faced 
with having to choose amongst options that do 
not work in the teacher’s favour on all fronts, 
and to minimize the damage done to the 
teacher’s position in those other fronts. Al-
though many accused persons might face a simi-
lar multi-faceted set of potential consequences 
when investigated or charged with a criminal 
offence, in the standard criminal defence re-
tainer, counsel is usually only directly involved 
in the criminal investigation or proceedings and 
the other fronts are left to the accused (perhaps 
with other counsel) to deal with.  

(B) Criminal Investigation/Proceedings 

Of course, defence counsel must assist the ac-
cused teacher through all of the stages of the 
criminal investigation and any proceedings that 
result therefrom. Defence counsel has a large 
role to play before a decision is made by the po-
lice or Crown as to whether or not to lay a 
charge. I generally have to advise the accused as 
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to whether or not to submit to a police interview 
and to accompany the teacher at the police in-
terview, if possible. Defence counsel can also 
become proactive in identifying and gathering 
the evidence at a very early stage. This can in-
clude the retainer of a private investigator to go 
out and locate, then interview, witnesses. The 
information gathered can assist counsel in advis-
ing the teacher on other issues, such as whether 
or not to submit to a police interview and in 
dealing with the employer school district. It can 
also provide potential ammunition for counsel to 
use in attempting to persuade the authorities to 
close the file without laying charges. 

In teacher cases, defence counsel usually has sig-
nificant opportunity to interact with police and/or 
the Crown before a charge is laid. We can some-
times persuade them that there is no criminal 
case against the teacher. In the more minor cases, 
the authorities can be persuaded that the matter is 
more appropriately left to be dealt with at the 
school or school district level without having to 
become a criminal prosecution.  

Defence counsel is also called upon to advise 
the teacher, if charged, on a number of issues 
including election (i.e., mode of trial), plea, de-
fence strategy and sentencing. We then go on to 
prepare for and run preliminary inquiries, trials 
and appeals.  

Once the criminal aspect of the matter is con-
cluded, by way of a police decision not to charge 
or an acquittal, counsel can assist a teacher in 
considering remedies against other parties (which 
is discussed in more depth below). 

In my opinion, the criminal front is the most 
important of all. Where the strategy called for in 
the defence of the criminal matter is inconsistent 
with that on any of the other fronts, the consid-
erations relating to the criminal case are trump. 

It is only in the context of the criminal case that 
an accused can be jailed or given a criminal re-
cord. Logically, it is better to be an unemployed 
teacher on the street than an unemployed 
teacher behind bars. 

Defence counsel, in general, are often ques-
tioned about how they can “defend the guilty”. 
Sometimes the accused teacher is guilty of the 
offence charged (or a lesser and included of-
fence) and sometimes he or she is innocent. 
Either way, defence counsel is ethically al-
lowed, indeed obliged, to zealously represent 
the accused.5 The Law Society of Alberta is cur-
rently in the process of replacing the current 
Code of Professional Conduct with a Code 
adapted from one drafted by the Federation 
of Law Societies of Canada, Rule 4.01(1) of 
which carries forward this principle and reads as 
follows: 

4.01 (1) When acting as an advocate, a lawyer must repre-
sent the client resolutely and honourably within the limits of 
the law, while treating the tribunal with candour, fairness, 
courtesy, and respect.

6
 

The Commentary to Rule 4.01(1) goes on to 
provide as follows: 

. . . In adversarial proceedings, the lawyer has a duty to the 
client to raise fearlessly every issue, advance every argument 
and ask every question, however distasteful, that the lawyer 
thinks will help the client’s case and to endeavour to obtain 
for the client the benefit of every remedy and defence au-
thorized by law. The lawyer must discharge this duty by fair 
and honourable means, without illegality and in a manner 
that is consistent with the lawyer’s duty to treat the tribunal 
with candour, fairness, courtesy and respect and in a way 
that promotes the parties’ right to a fair hearing in which jus-
tice can be done. . . . 

The lawyer’s function as advocate is openly and necessarily 
partisan. Accordingly, the lawyer is not obliged (except as re-
quired by law or under these rules and subject to the duties 
of a prosecutor set out below) to assist an adversary or ad-
vance matters harmful to the client’s case. 

The lawyer should never waive or abandon the client’s rights, 
such as an available defence under a statute of limitations, 
without the client’s informed consent. 
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Duty as Defence Counsel - When defending an accused 
person, a lawyer’s duty is to protect the client as far as possi-
ble from being convicted, except by a tribunal of competent 
jurisdiction and upon legal evidence sufficient to support a 
conviction for the offence with which the client is charged. 
Accordingly, and notwithstanding the lawyer’s private opinion 
on credibility or the merits, a lawyer may properly rely on any 
evidence or defences, including so-called technicalities, not 
known to be false or fraudulent.  

Admissions made by the accused to a lawyer may impose 
strict limitations on the conduct of the defence, and the ac-
cused should be made aware of this. For example, if the ac-
cused clearly admits to the lawyer the factual and mental 
elements necessary to constitute the offence, the lawyer, if 
convinced that the admissions are true and voluntary, may 
properly take objection to the jurisdiction of the court, the 
form of the indictment or the admissibility or sufficiency of 
the evidence, but must not suggest that some other person 
committed the offence or call any evidence that, by reason of 
the admissions, the lawyer believes to be false. Nor may the 
lawyer set up an affirmative case inconsistent with such ad-
missions, for example, by calling evidence in support of an al-
ibi intended to show that the accused could not have done 
or, in fact, has not done the act. Such admissions will also 
impose a limit on the extent to which the lawyer may attack 
the evidence for the prosecution. The lawyer is entitled to 
test the evidence given by each individual witness for the 
prosecution and argue that the evidence taken as a whole is 
insufficient to amount to proof that the accused is guilty of 
the offence charged, but the lawyer should go no further than 
that.  

Thus, even in cases where the accused admits 
guilt to counsel, there are many ways in which 
counsel can meaningfully represent and assist 
the accused — the lawyer is not required to 
speak to sentence or end the retainer.7  

As the commentary notes, if the accused has 
made admissions to defence counsel, including 
an admission of guilt, counsel’s options regard-
ing the defence are limited so as to preclude the 
calling of an affirmative defence that is incon-
sistent with the client’s admissions. Counsel 
cannot suggest that somebody else committed 
the offence, but can still argue that the Crown 
has not proven its case beyond a reasonable 
doubt on the reliable evidence. Defence counsel 

can still question the court’s jurisdiction, chal-
lenge the admissibility and reliability of the 
Crown’s evidence and raise any available Char-
ter or technical defences. As A.M. Cooper 
notes, there are two bases upon which criminal 
defence counsel can continue to represent an 
accused who is known to be guilty, beyond 
merely assisting on sentencing issues.8  

First, defence counsel have a recognized role in 
the system. It is not their place to prosecute or 
judge the client — that is up to the Crown 
prosecutor and judge (or jury), respectively. 
When one defends the guilty one is defending 
the system, i.e., the time-honoured principle that 
the accused is entitled to be acquitted unless the 
prosecution can prove the accused’s guilt be-
yond a reasonable doubt, on admissible evi-
dence, before a court of competent jurisdiction.  

Second, defence counsel are bound by legal and 
ethical boundaries (noted above) in carrying out 
their duties. In addition to the prohibition from 
leading evidence to contradict the client’s ad-
missions noted above, Rule 4.02 of the Code of 
Conduct9 (about to be promulgated in Alberta) 
provides that, inter alia, defence counsel must 
not: 

1. abuse the tribunal’s process with cases 
brought purely out of malice or to injure the 
other party. 

2. knowingly assist or permit a client to do 
anything dishonest or dishonourable. 

3. knowingly attempt to deceive a tribunal, 
lead or rely on false evidence, misstate facts 
or law, suppress what ought to be disclosed, 
assist in fraud or criminal conduct. 

4. deliberately refrain from putting binding le-
gal authority that is directly on point before 
the tribunal (even if the other side missed it). 
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5. dissuade a witness from giving evidence or 
to be absent. 

6. needlessly abuse, hector or harass a witness. 

7. when acting for a complainant, attempt to 
gain the client a benefit by threatening 
criminal proceedings or to seek with-
drawal/dismissal of a charge. 

In addition, counsel is bound by ethical rules 
regarding the handling of evidence per Rule 
4.01(9): 

4.01 (9) A lawyer must not counsel or participate in:  

(a)  the obtaining of evidence or information by illegal 
means;  

(b)  the falsification of evidence;  
(c) the destruction of property having potential eviden-

tiary value or the alteration of property so as to affect 
its evidentiary value; or  

(d) the concealment of property having potential eviden-
tiary value in a criminal proceeding.  

The bottom line is that when the client has ad-
mitted guilt to counsel, counsel is left to a de-
fence restricted to “you allege, you prove”, 
Charter defences, technical defences (such as to 
jurisdiction) and arguments with respect to the 
admissibility of evidence. 

(C) Civil Actions for Damages 

Criminal offences often involve conduct and 
consequences thereof which give rise to poten-
tial liability for damages in civil court. For 
example, the teacher can be sued by the com-
plainant for damages for assault and battery.  

Where the accused is found guilty, he or she 
may be limited or even completely unable to 
defend allegations of fact in a related civil case. 
Section 26 of the Alberta Evidence Act10 pro-
vides that a finding of guilt and/or a conviction 
in a criminal case are admissible in a related 
civil case to prove that the defendant committed 
the elements of the offence. The conviction is to 

be given whatever weight the civil judge con-
siders appropriate. The law is that while a 
criminal conviction is conclusive evidence of 
the teacher’s guilt in the civil proceedings, it is 
entitled to very heavy weight where all of the 
evidence that bears on the civil liability issues 
was called (or could have been called) in the 
criminal case.11 This does not apply where new 
evidence comes to light that was not available 
during the criminal case or where the elements 
of the offence charged do not cover all of the 
elements of the tort alleged in the civil case. 
These principles are based on the theory that the 
finding of guilt in the criminal case amounts to a 
finding that every element of the offence has 
been established beyond a reasonable doubt, 
which is more than enough to satisfy the civil 
burden of proof on a plaintiff to prove the case 
on the balance of probabilities. Attempting to 
relitigate the issues in the civil case can be seen 
as an abuse of the civil court’s process. This is a 
recognition that an acquittal does not amount to 
a finding of “innocence” but merely a finding 
that all elements of the criminal case have been 
proven beyond a reasonable doubt. 

That said, in some cases, a civil judge may give 
a criminal or quasi-criminal conviction little or 
no weight. Examples are where the criminal of-
fence was a minor one or where the accused was 
not represented by counsel or where it was rea-
sonable in the circumstances for the accused to 
plead guilty of something to avoid the cost of a 
legal defence (not to mention the time or trouble 
involved) to respond to the case in criminal 
court.12 For example, a major car accident in-
volving serious injuries and property damage 
may result in one of the drivers being charged 
with a minor traffic offence, such as the failure 
to set out appropriate flares around a disabled 
vehicle. A civil judge might consider it reason-
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able for that driver to have pled guilty and paid 
a fine of a few hundred dollars with respect to 
that offence, as opposed to hiring counsel (for 
far more money) and attending at least two court 
dates (sometimes in a remote part of the prov-
ince) to defend the traffic charge. In such cases, 
civil judges, being human, have a tendency to 
want to decide things for themselves after in-
vesting the time and effort of hearing days or 
weeks of evidence in a civil case. The civil court 
may also give little or no weight to a criminal 
conviction where the elements of the offence 
charge do not completely overlap or cover the 
elements that the plaintiff has to prove in the 
civil case.13 

On the other hand, an acquittal in the criminal 
case does not assist the accused in a related civil 
case, legally speaking. Indeed, the fact of the 
acquittal may not even be admissible evidence 
in the civil case.14 However, in practical terms, 
an acquittal is not totally valueless to the ac-
cused in the civil case. The fact that there was 
no conviction allows the accused to defend li-
ability on all issues in the civil case. The acquit-
tal can also cause a complainant to think twice 
about pursuing a civil remedy. Finally, it is dif-
ficult (if not impossible) to prevent the civil 
judge from learning of the acquittal (as it may 
play a role in the narrative of events necessary 
for the court to consider) and an acquittal cannot 
but prejudice the mind of the civil judge in fa-
vour of the defendant. 

Although a civil case for damages may be avail-
able, it must be remembered that not every com-
plainant is “in it for the money”, i.e., pursuing 
some financial or civil gain. In my experience, 
such a motive usually plays no part in a com-
plainant making the allegations in the first place. 
Where the teacher is not guilty of the allegations, 
the complainant’s motivations for making a false 

accusation are usually different (e.g., revenge, 
rehabilitation of the reputation, the desire for 
positive attention or sympathy, etc.).  

Indeed, it is common for a student to make alle-
gations about a teacher in hopes of seeing a 
teacher embarrassed or even fired, without even 
appreciating the seriousness with which adults 
will treat the matter and without fully appreciat-
ing the firestorm that they may be igniting. I 
have been involved in many cases where student 
complainants have been genuinely taken by sur-
prise when a remark made to a parent results in 
the involvement of police, lawyers and courts. 
Unfortunately, once children feel that they have 
committed to the lie in the first place, they feel 
unable to recant once the matter “goes viral” 
and becomes a full-blown criminal case.  

That said, during the course of the criminal pro-
ceeding, the prospect of a civil claim (and fi-
nancial reward) often comes to the attention of 
the complainant and, indeed, may ultimately 
assume a priority for them over time. Friends or 
family often suggest the possibility of a civil 
action as events play out. 

Sometimes, the option of a civil case is dis-
carded by the complainant and his or her family 
if a teacher is ultimately found guilty in criminal 
proceedings. To the extent that they were after a 
“pound of flesh”, they are sometimes satisfied 
with the conviction and resultant career loss in 
disgrace suffered by the teacher. However, 
sometimes the fact of a conviction seems to en-
courage complainants to seek a civil penalty. 
Even then, complainants in such cases are often 
prepared to accept a settlement for less than 
what the claim is worth because (especially in 
sexual cases) much of what they are looking for 
is a recognition that they have been done wrong 
and some closure. 
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This does not mean that just because a teacher is 
acquitted or the police decide not to lay a charge 
in the first place that a complainant (and his or 
her family) will not resort to a civil action as 
Plan B. Indeed, to the extent that they were out 
for revenge or they do not feel that their case 
has been dealt with satisfactorily, this may be an 
option that they begin to consider in order to get 
their “pound of flesh”. 

However, in many, if not most, teacher cases, a 
claim for civil damages is not an option seri-
ously considered by the complainant and his or 
her family. Minor assaults, where a student suf-
fers only minor or transitory harm, do not have 
the potential for damage awards that justify pay-
ing a civil lawyer to accept a case on a contin-
gency fee. A contingency fee of 35% of a few 
hundred dollars does not generally get a plain-
tiff’s counsel excited about the case. 

Complainants in school cases often consider the 
civil case as the last resort, because it is not a 
“free” way of attacking the teacher. In the 
criminal case, employment proceedings or pro-
fessional misconduct proceedings, the com-
plainant does not have to pay for the services of 
the prosecutors, investigators or others involved. 
Their pursuit of the teacher costs them nothing. 
However, considering a civil case against a 
teacher will cost them something (in terms of 
legal fees) and also gives rise to a possibility of 
having to pay costs to the extent that the teacher 
wins the civil case or, alternatively, does better 
in court than a formal offer made to the com-
plainant (but not accepted).15 The fact is that in 
many teacher-student situations, where the inci-
dents in question are fairly minor, many com-
plainants and their families do not want to 
spend, or risk their own money, in pursuit of the 
teacher. 

As far as the teacher’s defence counsel is con-
cerned, the possibility of a civil action in the 
future is an important consideration in making 
tactical and strategic decisions. Counsel should 
take care not to advance positions in the crimi-
nal case that might support a criminal defence 
but, at the same time, land the teacher “in the 
soup” on the civil side, unless absolutely neces-
sary to win the criminal case. For example, a 
defence based on facts which establish profes-
sional misconduct for a teacher, while not 
amounting to a crime, might win the criminal 
case. Tendering such facts in the criminal case 
can only assist the district in attempts to sanc-
tion or terminate the teacher, or the Alberta 
Teachers’ Association in investigating or disci-
plining the teacher.  

In any event, defence counsel should make sure 
that admissions in the criminal case are care-
fully phrased and put into writing, such as in an 
Agreed Statement of Facts, for the trial or sen-
tencing. This is an area where defence counsel 
can be very effective for a teacher who must 
admit to things in the trial or speak to sentenc-
ing. Often a plea bargain is struck whereby the 
accused agrees to admit only certain offences 
and to certain facts underlying those offences. 
Clear, written admissions leave no doubt as to 
exactly what the teacher admitted to, or was 
found guilty of, in criminal proceedings. The 
allegations admitted to are often far less what 
the complainant alleged, leaving the complain-
ant in the position of having to prove more 
egregious facts alleged in the companion civil 
proceeding despite the finding of guilt in crimi-
nal court. For example, consider R. v. Eszczuk.16 
In that case, the teacher was accused of fairly 
egregious incidents of fondling female students. 
In the end, he pleaded guilty to having patted 
students’ backsides with no sexual intent, on the 
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basis of a written Agreed Statement of Facts. He 
had been an overly-affectionate teacher who did 
not alter his style in the face of several warnings 
from administration. To the extent that any 
complainants seek to make the same allegations 
in the context of a civil case, they will have to 
prove any allegations more egregious than 
what Mr. Eszczuk admitted to on a balance of 
probabilities. 

The potential of a civil case is also of concern to 
the school district. The reality is that the district 
will be the main target in any civil action, be-
cause of its relatively deep pockets. Acting ra-
tionally, the district should avoid doing anything 
at the outset of an allegation scenario, or 
throughout the course of the criminal proceed-
ings, that limits or eliminates its options in de-
fending a civil case down the road. For example, 
for a district to make statements that the teacher 
is, in fact, guilty may impair, if not eliminate, its 
ability to argue that the teacher did not “do the 
deed” in a civil case. This will be discussed in 
more detail below. 

(D) Employment Issues 

A teacher’s employment with a school district 
will be negatively impacted by a criminal accu-
sation or charge. As set out in more detail be-
low, such allegations can result in suspension,17 
termination18 and significant damage to the 
teacher’s reputation. Defence counsel must 
recognize this from the start and either become 
involved on the employment front or retain 
co-counsel to do so.  

In such cases, I end up working together with 
the Alberta Teachers’ Association (“ATA”), 
which appoints a staff officer to oversee the de-
fence. The staff officer authorizes disbursements 
(such as for private investigators, expert wit-
nesses, etc.) and can also provide valuable input 

into the defence strategy and tactics. ATA staff 
officers are very experienced with the education 
environment and have a deep knowledge of all 
aspects of school environments and cultures, as 
well as the personalities involved (school ad-
ministration, district administration, trustees, 
etc.).  

Criminal charges against teachers are often 
treated differently by the authorities, because of 
the teacher-student relationship involved. Many 
of the non-sexual assault cases involving teachers 
generally would not attract police attention, if it 
were not for the teacher-student relationship.19 

From the defence prospective, the potential im-
pact of criminal proceedings on a teacher’s ca-
reer must influence the options chosen by the 
teacher in defending the criminal proceeding.  

As is the case for many accused persons, the 
authorities will often be favourably disposed to 
consider non-custodial options in the form of a 
plea bargain with respect to a minor incident. In 
such cases, the police and/or Crown often look 
at such options as an “easy way out” whereby 
they make the complainant happy (because there 
is an admission of guilt and, therefore, valida-
tion for their allegation) while, at the same time, 
being acceptable to an accused (because it 
leaves no finding of guilt or criminal record and 
the defence legal fees involved will be mini-
mal). However, these options are usually not 
palatable for an accused teacher who wants to 
retain his or her teaching career. 

For example, police and/or Crown prosecutors 
are often amenable, if not downright eager, to 
agree to having the allegation deviated out of 
the criminal justice system into the Alternative 
Measures Program (“AMP”), provided for by 
the Criminal Code.20 Under the AMP, the ac-
cused must make an informal (and theoretically 
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confidential) admission of guilt and to certain 
conditions (which can include doing hours of 
community service work, undertaking counsel-
ing, or even simply paying a small amount to a 
charity). Once the conditions are fulfilled, the 
criminal charge is either not laid in the first 
place or is dropped.  

This is not an option for a teacher who wants to 
consider his or her career. Although the admis-
sion of guilt involved is informal, it is usually 
made known to the complainant (and therefore 
the school district). The school district is then 
left dealing with a teacher who has admitted 
guilt to an offence against a student. This will 
generally bring the teacher’s career to an end. 

Another alternative is a discharge (conditional 
or absolute) pursuant to s. 730 of the Criminal 
Code. Technically, a sentencing can involve up 
to three steps: 

1. A finding of guilt (by plea or judicial deci-
sion after trial); 

2. The entry of a conviction; and 

3. Imposition of sentence. 

A discharge brings the process to a halt after the 
first step, without a conviction ever being entered 
or a sentence imposed. Thus, the accused ends up 
without a criminal record, because a “criminal 
record” is a record of criminal convictions.  

Again, a teacher’s decision to agree to a plea 
bargain that involves a guilty plea for an offence 
involving a student is not acceptable to a teacher 
who wants to remain employed as such. Addi-
tionally, most non-sexual assault cases involv-
ing teachers are so minor (as far as these crimes 
go) and the teacher has such a sterling reputa-
tion that the worst case scenario upon being 
found guilty after trial will often be no worse 
than a discharge, in any event. Thus, a Crown 

offer to accept a discharge by way of a plea bar-
gain is not really offering much to the teacher. 
Accordingly, by running a trial in such cases a 
teacher at least retains the ability to pursue an 
acquittal, without a significant downside risk of 
a more serious penalty being imposed even if 
guilt is found. 

(E) Professional Misconduct Investiga-
tion/Proceedings 

If a teacher resigns or retires, or is suspended or 
terminated, resulting from “conduct that brings 
into question the suitability of the teacher to 
hold a teaching certificate”, the school district is 
legally obliged to report the matter to various 
authorities.21 Specifically, the district is obliged 
to report: 

1. to the Registrar at the Department of 
Learning; 

2. to the Alberta Teachers’ Association for a 
professional misconduct investigation pur-
suant to the Teaching Profession Act;22 and 

3. for charter or private schools, a report must 
be made to the Minister of Learning pursu-
ant to the Practice Review of Teachers 
Regulation.23 

In addition to cases where the district must make 
these reports, where allegations are made 
against the teacher or the District and others (in-
cluding the complainant or his or her family), 
the District may have the option to report. For 
the district, this can involve situations where 
reporting is not mandatory under s. 109.1 of the 
School Act, such as where the teacher is accused 
but does not end up being suspended, terminated 
and where the teacher does not retire or resign.  

Often, the ability to report a teacher to the ATA 
and the possibility of professional misconduct 
proceedings is something laypeople, outside of 
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the education system (such as the complainant 
and his or her family) are often unaware of. 
However, if they do become aware of this op-
tion, it might be attractive to them. As is the 
case with a criminal investigation, it makes 
trouble for the teacher with the potential to 
negatively impact his or her career while, at the 
same time, it costs the complainant nothing. 
This is another “freebie” option with little per-
ceived risk to the complainant of having to pay 
costs if the allegations should prove unfounded. 
This fact makes professional misconduct pro-
ceedings more attractive to complainants than 
civil action.  

Counsel cannot act for either the ATA or the 
teacher with respect to professional misconduct 
investigations or proceedings in addition to rep-
resenting the teacher in criminal, civil or em-
ployment proceedings. That would involve a 
conflict of interest. However, the teacher’s 
counsel, defending a criminal case and/or an 
employment case, can write to the ATA in that 
capacity, and ask for a suspension of the profes-
sional misconduct investigation pending the 
resolution of the criminal case. 

2. The Factual Context 

School districts have developed rather clear 
methods of dealing with allegations of criminal-
ity against teachers, some of which is mandated 
by legislation and some of which is essentially 
tradition. The education system in general, and 
the district’s or school’s environment in particu-
lar, will have developed an institutional culture. 
Counsel acting for teachers should be aware of, 
and experienced in, these cultures, traditions and 
legal processes.  

By contrast, most police and Crown prosecutors 
have little or no knowledge of these cultures, 
traditions and the legal backdrop in which 

schools operate. Many have done very few, if 
any, school cases. They simply have little or no 
experience with the educational environment. A 
growing exception has to do with concept of the 
school resource officer. Many police forces 
have appointed uniformed police members who 
operate in, or liaise with, a school or group of 
schools as part of their duties. Unlike the main-
stream of police members, school resource offi-
cers do acquire some experience and knowledge 
with respect to the educational environment. 
The police/Crown lack of experience with the 
educational environment can have both good 
and bad implications for teachers accused of 
criminal offences. 

This is usually a negative factor at the investiga-
tion stage, where allegations are being weighed 
and charges are being considered. Police tend to 
be more likely to charge a teacher in a situation 
where there is not a case, although they will go 
on to lose the trial when the defence puts in evi-
dence of the facts relating to the school envi-
ronment. Thus, a teacher can end up being 
charged, because the police/Crown analysis of 
the situation is flawed through ignorance of the 
educational context in which the allegations are 
made. Although the teacher may thus end up 
being exonerated at the end of the criminal pro-
ceedings, he or she is still put through the horror 
of having to go through those proceedings.  

The police/Crown ignorance of the educational 
environmental is usually a factor favourable to 
the accused, once the matter becomes a charge 
and criminal proceedings are pursued. The 
Crown often ends up being unaware of, and un-
prepared to deal with, relevant evidence that 
disproves the accused’s guilt that is known to 
defence counsel with experience in the educa-
tional environment (and with the assistance of 
the ATA). 
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A couple examples of police or Crown igno-
rance of the impact of the school environment 
have become commonplace: the existence of 
video surveillance (and recording) of school 
spaces and the fact that the “scene of the crime” 
is usually a highly public place. 

These days, more and more schools are install-
ing video surveillance cameras in hallways and 
other high traffic areas. Many of the systems are 
now digital, allowing video imaging to be stored 
for months (as opposed to hours or days). If a 
complaint is brought forward against a teacher 
promptly enough, digital imaging may be avail-
able that exonerates the teacher, but police may 
lay a charge simply because they are unaware of 
this possibility. Unfortunately, there has been at 
least one case where police were aware of digi-
tal imaging that exonerated the teacher from the 
outset, but charged him anyway.24 

Most alleged teacher assaults occur in very pub-
lic places, i.e., in hallways or classrooms with 
dozens of other witnesses present. Even if the 
allegation is alleged to have occurred between 
classes without other witnesses actually being 
present, there is always the possibility that some-
one could come along at any second (unan-
nounced) and/or the matter may be under review 
in real time or recorded by video surveillance. 

This fact has two aspects: 

1. If an allegation of activity that would 
constitute an obvious assault or sexual 
assault is made, the fact that none of the 
eyewitnesses have seen it is an impor-
tant fact for the defence. Unfortunately, 
police can be a bit ignorant or, worse, dis-
ingenuous about this kind of evidence. Po-
lice may avoid interviewing any of these 
witnesses (with the exception of friends of 
the complainant which he or she brings to 

the police attention who can be expected 
to corroborate the complainant’s story) so 
as to avoid burdening themselves with in-
formation that helps the accused.  

a) Any such evidence that comes to the 
attention of the police (whether it 
helps or hurts the accused’s case) 
must be disclosed to the defence be-
fore election and plea.25 

b) There have been cases where the po-
lice interview witnesses who admit 
having been present but maintain that 
they did not see any such assault or 
sexual assault, but police do not take 
a recorded statement or disclose this 
evidence to the defence, as required. 
Sometimes, if they do disclose the 
evidence, they do so by merely indi-
cating that the witness “knows noth-
ing about this”. This is obviously not 
the same thing as a witness who says 
“I was there and I did not see it hap-
pen” where the defence is hoping to 
prove a negative, i.e., that the thing 
did not happen. The courts have been 
justifiably critical of this “see no evil, 
hear no evil” approach.  

i. For example, see R. v. S. (D.O.).26 
The complainant alleged that the 
accused raped her in a protracted, 
violent incident in full view of 
her best friend who was a few 
feet away. The police telephoned 
the friend but did not end up tak-
ing a statement or interviewing 
her, nor did they disclose to the 
defence that they had approached 
the friend or as to what the friend 
said. Defence counsel (not being 
a potted plant) tracked down the 
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friend and called her as a defence 
witness at the trial to testify that 
she remembered seeing no such 
incident. In the process of acquit-
ting the accused, the court 
commented critically on the po-
lice/prosecution argument to the 
effect that the friend did not ad-
vise police of material evidence 
that required disclosure because 
she had, essentially, seen nothing. 
Noting that many sexual assault 
cases are credibility contests be-
tween the evidence of the com-
plainant and that of the accused, 
the court held as follows: 

[22]  In many cases of rape (or sexual 
assault as it is now called), the court is 
often faced with very little more than 
the word of the complainant against the 
word of the accused and credibility of 
each becomes of critical importance. 
Even in such situations, however one is 
not, in the last analysis, faced with hav-
ing to choose which of two mutually 
contradictory stories is correct. Obvi-
ously if the accused is believed, he must 
be acquitted; however, even if there is 
some doubt as to the accused’s version, 
the court must nevertheless acquit if it 
is not satisfied beyond a reasonable 
doubt that the crown’s version of the 
facts (or any version of the facts within 
the wording of the Indictment as origi-
nally framed or as amended) is correct: 
D.W. v. R. (1991) 3 C.R. (4th) 302 
(S.C.C.).

27
 

The court noted that the fact that a 
witness claims not to recall seeing 
something is not mutual or irrele-
vant evidence in cases where the 
witness’s inability to recall having 
seen something that she ought to 
have recalled is a fact that tends 

to weigh heavily in favour of the 
accused: 

[29]  Before leaving W.P.’s evidence I feel I 
must make some comment on the role of 
the police investigation with respect to 
W.P.’s involvement in the case. As indi-
cated, when W.P. was contacted by the po-
lice by telephone, she indicated, as she did 
in court, that she could not recollect seeing 
any incident of the nature described by C.J. 
As a consequence, no statement was taken 
from her; yet her evidence, I have found, 
was very valuable to a determination of this 
matter and, specifically, was valuable to the 
defence. 

[30]  It is perhaps natural, if on questioning, 
a person says he or she cannot recall an in-
cident, to assume that that person has 
nothing of value to add to the investigation 
and to discount that person’s further in-
volvement. There is, however, a great dan-
ger in this. The effect of being too quick in 
concluding that because a person cannot 
recollect anything specifically about a par-
ticular incident, the person’s evidence is of 
little value, may be to reject relevant evi-
dence that does not support the Crown’s 
case. The fact that a person does not recol-
lect may of course mean that he or she has 
forgotten but it could also mean, in circum-
stances where the witness had an opportu-
nity to observe and would normally be 
expected to have seen something, that the 
incident did not happen. The Crown (and I 
use that term compendiously to include the 
police) have a duty in investigating an al-
leged crime, to attempt to uncover all rea-
sonably available evidence that may have 
the effect of confirming the charge or exon-
erating the accused. Through the doctrine 
of disclosure that information then becomes 
available for the use of the defence and 
there may even be circumstances, where 
the Crown ought, in discharge of its duty, to 
call evidence damaging to its own case as 
part of the case for the Crown. 

[31]  Where, as here, a lack of recollection 
occurs in the face of something which as a 
matter of common experience would likely 
make a lasting impression on the witness, if 
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it in fact occurred, that lack of recollection 
assumes a greater importance than merely 
amounting to information from someone 
who has “nothing to add”. Such lack of rec-
ollection may well contribute to a reason-
able doubt. The accused is entitled to the 
benefit of that evidence. It is incumbent on 
the Crown to make that information avail-
able to the defence, and in some circum-
stances, to the court and not merely to dis-
count or dismiss it simply on the 
assumption that the lack of recollection 
means that the witness has nothing to add. 
In my view, the greatest guarantee of an 
accused person’s civil liberties, is not the 
court, defence counsel or even the Cana-
dian Charter of Rights and Freedoms, but a 
competent police force dedicated to con-
ducting a thorough investigation with an 
open mind and with a view to uncovering 
relevant evidence that bears on the truth or 
falsity of the allegations facing the accused. 

[32]  There is obviously a great danger in 
merely acting on a complainant’s statement 
and, as long as no-one else specifically con-
tradicts it, proceeding on to court without 
further investigation to attempt to check 
out peripheral details. The fact that cor-
roboration has been done away with in 
most sexual offences as a matter of law 
does not mean that cross-checking and veri-
fication of peripheral details by the investi-
gators of crime can also be done away with. 

[33]  Although I am not privy to all of the 
details relating to the contact with W.P. by 
the police in this case or the reasons why 
nothing further was done, (which might in 
the circumstances have made it reasonable 
for the police to have acted as they did) I 
am tempted to say that I am left with the 
nagging feeling that more perhaps could or 
should have been done in this case. 
. . . . . 
[35]  As I have said, it is fortunate that she 
was made available to testify. Without fur-
ther information, it would be inappropriate 
to make any further comment as to 
whether in the circumstances it was appro-
priate that the defence be left to its own 
devices to conduct its own investigation 
relative to W.P. or whether more should 

have been done by the police by way of fol-
low up. My comments should be regarded 
on a more general level as they relate to the 
potential dangers inherent in this type of 
investigation. 

c) In such situations, the Crown is 
forced to argue that there may have 
been brief moments where a witness 
is not actually watching or paying at-
tention to the situation, which leads 
me to a discussion of the second 
aspect. 

2. It is very unlikely that a criminal would 
attempt such a thing in a public place, 
with such a high chance of being caught 
(quite apart from whether or not the 
witnesses who were there actually saw 
what he did for every second of the 
time). No criminal can predict with any 
degree of certainty that a witness would 
not see it or that the complainant would 
not cry out or otherwise draw attention to 
him or herself. For teachers, this fact can 
be given more prominence because the 
accused teacher has probably had many 
opportunities to get this or other com-
plainants alone in a secluded place, where 
they could attempt such a crime with little 
or no chance of being caught.  

There are many examples in the case law 
where the court has acquitted a teacher on the 
basis of the event having happened in a public 
place.28 

3. The Section 43 Defence 

(A) Introduction 

The defence provided by s. 43 of the Criminal 
Code is relatively unique to accused persons 
who apply force in their capacities as teachers or 
parents. Section 43 provides as follows: 
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Protection of Persons in Authority 

43. Every schoolteacher, parent or person standing in the 
place of a parent is justified in using force by way of correc-
tion toward a pupil or child, as the case may be, who is under 
his care, if the force does not exceed what is reasonable un-
der the circumstances. 

A detailed analysis is beyond the scope of 
this article, however a few things should be 
emphasized. 

The parameters of the s. 43 defence were recently 
outlined by the Supreme Court of Canada in Ca-
nadian Foundation for Children, Youth and the 
Law v. Attorney General In Right of Canada29 
[Canadian Foundation]. The Supreme Court 
ruled that s. 43 did not offend the Charter in the 
context of the modern interpretation of that sec-
tion. The availability of the defence is based on 
the defence being able to establish two factors:  

1. The force must have been administered by 
way of correction; and 

2. The force must have been reasonable in the 
circumstances.30 

(B) “By Way of Correction” 

For s. 43 to apply, the force must have been ad-
ministered for the purpose of education, disci-
pline or correction of the student and the student 
must have been capable of benefiting from the 
correction: 

[23]  I turn first to the requirement that the force be “by way 
of correction”. These words, considered in conjunction with 
the cases, yield two limitations on the content of the pro-
tected sphere of conduct. 

[24]  First, the person applying the force must have intended 
it to be for educative or corrective purposes: Ogg-Moss [v. 
The Queen, [1984] 2 S.C.R. 173 (S.C.C.)], supra, p. 193. 
Accordingly, s. 43 cannot exculpate outbursts of violence 
against a child motivated by anger or animated by frustra-
tion. It admits into its sphere of immunity only sober, rea-
soned uses of force that address the actual behaviour of the 
child and are designed to restrain, control or express some 
symbolic disapproval of his or her behaviour. The purpose of 

the force must always be the education or discipline of the 
child: Ogg-Moss, supra, p. 193. 

[25]  Second, the child must be capable of benefiting from 
the correction. This requires the capacity to learn and the 
possibility of successful correction. Force against children un-
der two cannot be corrective, since on the evidence they are 
incapable of understanding why they are hit (trial decision, 
(2000), 49 O.R. (3d) 662, at para. 17). A child may also be 
incapable of learning from the application of force because of 
disability or some other contextual factor. In these cases, 
force will not be “corrective” and will not fall within the 
sphere of immunity provided by s. 43.

31
 

I submit that the fact that a teacher might have 
been angry or frustrated does not preclude the 
protection of s. 43, in and of itself. The defence 
will still be available as long as any anger or 
frustration was not the sole or primary reason 
behind the application of the force. The Ontario 
Court of Appeal (which the Supreme Court of 
Canada upheld on this point in Canadian Foun-
dation) provided as follows: 

[67] For s. 43 to apply, the force used on a child must be in-
tended for correction: Brisson v. Lafontaine (1864), 8 L.C. 
Jur. 173 at p. 175. Punishment motivated by anger, or ad-
ministered with an intent to injure the child, is not for the 
purpose of correction. As well, the accused must honestly 
and reasonably believe that the child is guilty of conduct de-
serving of punishment: Brisson, supra; R. v. Dupperon 
(1984), 16 C.C.C. (3d) 453, 37 Sask. R. 84 (C.A.). 
Moreover, the child must be capable of being corrected: 
Ogg-Moss, supra, at p. 194. Therefore a parent or teacher 
who applies force on a child who is either too young to ap-
preciate corrective force or mentally handicapped and clearly 
unable to learn from corrective force is not protected by 
s. 43.  

[68] In determining whether the force applied meets the 
“correction” criterion, courts increasingly have focused 
on the controlling emotion of the person administering 
the force: see R. v. L. (V.), [1995] O.J. No. 3346 (Prov. 
Div.), online: QL. If anger was the motivation, that will 
weigh against a finding that the purpose of the force was 
corrective, although the presence of anger does not nec-
essarily preclude such a finding: R. v. J. (O.), [1996] O.J. 
No. 647 (Prov. Div.), online: QL, per MacDonnell J. 
Where anger was the overriding motive, then the force 
should not be regarded as corrective: R. v. Bielenik, 
[1999] O.J. No. 4104 (C.J.), online: QL, per Hackett J.

32
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This is only logical. If a student has done some-
thing to merit discipline or correction, a parent 
or teacher will undoubtedly experience some 
anger or frustration. If a child spills paint on the 
new living room carpet, one cannot expect a 
parent to have no emotion in response thereto, 
but the court can expect that the parent will not 
be primarily motivated by this anger or frustra-
tion in disciplining the child. See also R. v. 
Swan.33 However, if the teacher’s application of 
force to a student is motivated by anger, the first 
element of the s. 43 defence (“by way of correc-
tion”) will not be established and the defence 
will fail, even in cases where the teacher is di-
recting the student, as opposed to exercising 
corporal punishment.34 

(C) “Reasonable in the Circumstances” 

In determining what is “reasonable in the cir-
cumstances”, the Supreme Court looked at so-
cial consensus and expert evidence on what 
constitutes reasonable, corrective discipline.35 
The Court concluded that corporal punishment 
is not reasonable for children under two or over 
12 years of age, or where it involves the use of a 
weapon (such as a belt). Importantly, the Court 
held that corporal punishment is no longer con-
sidered reasonable for teachers, although it may 
be reasonable for parents. 

Thus, a distinction must be drawn between cor-
poral punishment and physical contact for other 
purposes. Corporal punishment occurs where 
the force applied is intended to be the punish-
ment itself, such as a spanking or the strap. 
However, where the force applied is not in-
tended to be the punishment itself, it is not con-
sidered corporal punishment. For example, a 
teacher may take hold of student to direct him or 
her to a desk or the office. The Supreme Court 
held that the application of force to direct a 
student to a destination for educational or cor-

rective purposes is allowed for teachers.36 
Accordingly, force falling short of corporal pun-
ishment is not automatically unreasonable for 
children two or over 12 years of age. The dis-
tinction between corporal punishment and the 
application of force for other purposes has been 
recognized in the subsequent case law.37 

The reasonableness of the physical contact in 
any given case is to be assessed on an objective 
standard, not the subjective view of the com-
plainant, the witnesses, the police, the prosecu-
tor or the judge.38 

The decision of Mazur and Brooks39 is a case in 
point. The accuseds were two daycare workers 
who were charged with assault. The three-year-
old complainant had a history of acting out, 
including screaming, throwing chairs, kicking 
tables and kicking people. The Director of the 
daycare had a history of being able to deal with 
this behavior from him but, on the occasion in 
question she had stepped out to run an errand. 
The complainant demanded that his diaper be 
changed. The accuseds pointed out to him that 
they were occupied with other children and 
asked him to wait a moment. He threw a tan-
trum, throwing chairs around, striking one of the 
accuseds. The workers told him that if he did 
not behave he would be taped to his chair. He 
persisted and they taped him to his chair using 
one strand of duct tape. He extricated himself. 
The accuseds did not immediately tape him 
back into his chair. It was only when he contin-
ued to throw chairs around that they again re-
strained him and taped him more securely to his 
chair. Shortly thereafter the Director returned 
and the boy was freed. All in all he had been 
taped to his chair for a total of approximately 
three minutes. He was not injured. The Director 
apparently concluded that in her opinion the use 
of the tape had been unreasonable.  
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The court acquitted the accuseds on the basis of 
s. 43. The court summarized the rules for apply-
ing s. 43 as had been laid down in the Canadian 
Foundation case, including the following: 

(6) It is wrong for law enforcement officers or judges to apply 
their own subject or apply their own view with respect to 
what is reasonable under the circumstances. 

(7) The test is objective. The question must be considered in 
context in light of the circumstances of the case. . . .

40
 

The court went on to point out that the subjec-
tive view of someone does not govern but, 
rather, it is the objective assessment of all the 
circumstances that counts: 

And context is the most important aspect or circum-
stances. And just to give you an example, if you read in 
the paper about taping a child to the chair and no one 
explained what the taping was involved with, people 
would be quite upset. Was the taping with duct tape 
around the feet and around the waist and around the up-
per shoulders in the chair; was it with a piece of string; 
was a belt used to hold the child in the chair? All those 
kind of circumstances change the picture we have of con-
fining that child to the chair. And mere taping, by itself, 
without an explanation of the tape and the usage, et 
cetera, does not make any sense and gives the wrong im-
pression or may give the wrong impression, depending on 
the circumstances. So those are important factors and 
circumstances that have to be considered by the court. 
[emphasis added] 

The court, and this is important here, what is reasonable un-
der the circumstances, I am here to determine that in these 
cases but no one is an expert with respect to what is the best 
choice. And I appreciated Mr. Lasar’s comment here, things 
probably should have been done different in the circum-
stances, I am sure they will be different in the future, but all 
that is going to vary according to the circumstances in which 
people find themselves.  

One does not always make the best choice, depending 
on the circumstances but the test is an objective one 
and it must be considered in context in light of those 
circumstances. And those circumstances have been pre-
sented in the facts presented to the court. The chaotic 
background that the workers found themselves, the as-
pect of throwing of chairs, this was harm potential to 
other children. The duration for which this took place, 
the instructions that were given with respect to the indi-
vidual about what was taking place, the directions that 

were given and the nature of the taping. All those are 
important. There are other ones, too, but each of them 
have to be considered in light of the context.  

Factors that I have considered in my decision are a 
number that have been raised by all counsel, whether de 
minimis is a factor and how much weight should be at-
tached to that; about the corrective aspect of the ac-
tions taken; about the criminal sanction that is being 
called for in these circumstances, an important criminal 
sanction from everybody’s point of view and certainly 
from the two individuals that face possible criminal con-
viction and what flows from that. And, most importantly, 
in my view, Section 43 and the onus that switches to 
the Crown with respect to, once Section 43 is raised, 
the aspect of proving this case beyond a reasonable 
doubt.

41
 

In the New Brunswick Court of Appeal case of 
R. v. S. (S.),42 the trial judge was held to have 
erred in law for, inter alia, determining the force 
in question to have been unreasonable based on 
the subjective opinion of the Crown witnesses. 
She was held to have, in effect, improperly 
delegated her decision to the witnesses based on 
their subjective opinions.  Two witnesses had 
observed the accused spanking his six-year-old 
son from across the street. They were so in-
sensed by what they saw that they called police 
and the father was charged with assault. The 
Court of Appeal concluded as follows: 

[43]  When the trial judge stated that “no spanking should 
go on and on to the point that strangers pick up the phone 
and call the police” I am of the view she applied a subjective 
standard. Ms. Boldon’s decision to pick up the telephone and 
call the police in those circumstances can be nothing but a 
subjective one. She would not, at that point, have benefited 
from all the attributes that convert a subjective decision into 
an objective one: for example, she would not have considered 
the appellant’s version of the incident, whether the child’s 
buttocks were covered, whether she might be mistaken 
about whether all slaps were administered to the child and 
whether her brother’s observations and conclusions were 
identical to her own. If the trial judge applied the correct test 
when she speculated about what strangers might do, logic 
would hold that if she had not called the police, the force 
administered was somehow reasonable. Obviously, some 
people faced with the same situation as that presented to 
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Ms. Boldon might have called the police earlier and others 
might never have called. 

[44]  In this case the trial judge’s sole basis for convicting the 
appellant flowed from the duration of the punishment. In my 
view she applied a subjective standard by delegating to an 
onlooker the determination of guilt or innocence. 

4. Funding of the Defence 

Criminal defences are expensive, especially in 
sexual cases. Legal bills can run to the tens of 
thousands of dollars. I find it difficult to look a 
criminal client in the face and demand payment 
of such a large sum up front by way of retainer, 
especially one that appears to be innocent. Addi-
tionally, the accused’s budget must necessarily 
restrict the defence strategies and tactics that 
might otherwise be available. For example, an 
accused might be forced to elect trial by Provin-
cial Court judge (and forego the very useful tool 
of preliminary inquiry) because of an inability 
to pay for proceedings that are tried in Queen’s 
Bench (which can involve both a preliminary 
inquiry and a trial). 

Fortunately, the legal bills of teachers are often 
covered (one way or another) by their unions or 
professional associations. In Alberta, the ATA is 
able to fund a teacher’s defence, including the 
retainer of private investigators and experts. If 
defence counsel considers a preliminary inquiry 
to be necessary, an election of trial by Queen’s 
Bench judge alone (or Queen’s Bench judge and 
jury) will be funded. Complainants, police and 
Crown prosecutors cannot count on a teacher 
being unable to properly defend him or herself 
because of budgetary considerations. 

5. Transition after the Verdict 

If the teacher is found guilty, a resignation is 
often submitted as the school district would 
likely have good grounds to terminate.  

Once a criminal investigation or proceeding 
against a teacher is concluded in his or her fa-
vour, either because the police decide not to lay 
a charge or the teacher is acquitted after a trial, 
the teacher’s defence counsel can assist the 
teacher in transitioning back into some sem-
blance of a normal life, as far as possible. 
Defence counsel must deal with the civil action 
and, of more interest to us here, in dealing with 
the teacher’s employment status. The teacher 
will either be returned to the classroom or will 
reach some sort of settlement with the District. 
[Editor’s note: This article is based on a paper 
presented at a Lorman Education Services 
Seminar: Teacher Appraisals and Dismissals in 
Alberta, Edmonton • 28 April 2011. 
Brian A. Vail is a partner, practising 
in the Edmonton office of Field LLP.] 
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• SEXTING AND TEENAGERS: OMG, WHAT R U THINKING? • 
Eric M. Roher, Borden Ladner Gervais LLP 

Introduction 

Sexting is the practice of sending or posting 
sexually suggestive text messages and images, 
(including nude or semi-nude photographs), via 
cellular telephone or over the Internet. Sexting 
has grown dramatically among young people 

across North America over the past few years. 
While sexting can and does occur between peo-
ple of any age, there is real concern about teen-
agers who are engaging in this activity. 

According to a 2008 study by the National 
Campaign to Prevent Teen and Unplanned 
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Pregnancy, 19 per cent of teens between the 
ages of 13 and 19 have sent or posted nude or 
semi-nude photos of themselves. Of the 22 per 
cent of teen girls that reported having done so, 
11 per cent of these girls were between the ages 
of 13 and 16. When asked whether they had 
seen nude or semi-nude photos that were not 
intended to be shared with them, 25 per cent of 
teen girls and 33 per cent of teen boys answered 
this question affirmatively. 

In a Pew Research Center Internet survey 
conducted in December 2009, 15 per cent of 
cell-owning teens ages 12-17 said they have re-
ceived sexually suggestive nude or nearly nude 
images of someone they know via text messag-
ing on their cell phone. The research indicates 
that older teens are much more likely to send 
and receive these images; 8 per cent of 17-year-
olds with cell phones have sent a sexually-
provocative image by text and 30 per cent have 
received a nude or nearly nude image on their 
phone. 

Texting and Teen Social Life 

Texting has become a centrepiece in teen social 
life, and parents, educators and advocates have 
grown increasingly concerned about the role of 
cell phones in the sexual lives of teens and 
young adults. In a March 26, 2011 article in The 
New York Times,1 Kathy, a 17-year-old female 
student indicated that at her school, if you like a 
boy and want to get his attention, “you know 
what you have to do”. Saif, an 18-year-old stu-
dent, described sexting as a way to express your 
feelings. He said, “If a guy and a girl are in love, 
instead of saying it face to face, they can say it 
through technology.”2 

When asked why do girls sext, Zoe, an 18-year-
old student responded, “A freshman girl doesn’t 
consciously want to be a slut but she wants to be 

liked and she likes attention from the older 
boys. They’ll text her, ‘Hey hottie’ and it will 
progress from there.”3 

The world of teenagers is steeped in highly 
sexualized messages. Hit songs and music vid-
eos promote sexting. “Take a dirty picture for 
me” urge the pop stars Taio Cruz and Kesha in 
their recent duet “Dirty Picture”. They say, 
“Send the dirty picture to me. Snap.”4 

In a 2010 Super Bowl advertisement for 
Motorola, the actress Megan Fox takes a cell 
phone picture of herself in a bubble bath. “I 
wonder what would happen if I were to send 
this out?” she muses.5 

“You can’t expect teenagers not to do some-
thing they see happening all around them”, said 
Susannah Stern, an associate professor at the 
University of San Diego who specializes in ado-
lescence and technology.6 

“They’re practicing to be a part of adult cul-
ture”, Dr. Stern observed. “And in 2011, that is 
a culture of sexualization and of putting yourself 
out there to validate who you are and that you 
matter.”7 

In January, 2009, six teenagers in Greensburg, 
Pennsylvania, three females and three males 
(who were all under the age of 18), were 
charged with child pornography for sending and 
receiving nude pictures of themselves via cell 
phone following the discovery of the images by 
a high school teacher.8 In March 2009, a 
14-year-old Florida boy was charged with 
transmitting pornography after he sent a photo-
graph of his genitalia to a female classmate. The 
Florida boy explained that he did it because he 
was “bored”.9 

In Canada, it is not illegal for two teenagers 
under 18 to carry naked photographs of one 
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another, provided that it is for private viewing 
only. However, when a photograph is distrib-
uted, it becomes child pornography. In these 
circumstances, the charge is against the minor 
who distributed the photograph and not the mi-
nor who created it. 

As pointed out by Jan Hoffman in The New 
York Times,10 researchers have indicated that 
there may be a double standard between boys 
and girls. While a boy caught sending out a pic-
ture of himself may be regarded as a fool or 
even a boastful stud, girls, regardless of their 
bravado, are seen as having loose morals. 

Danah Boyd, a senior social media researcher at 
Microsoft, has stated that photos of girls tend to 
go viral more often, because boys and girls will 
circulate girls’ photos in part to shame them.11 
When photos go viral, it can have a devastating 
impact on the identity and reputation of the per-
son. Circumstances when a sext goes viral could 
result in a deterioration of friendships, shunning, 
animosity, anger, name-calling and fights. This 
conduct could cause fear, distress and/or harm to 
the person’s feelings, self-esteem and reputation. 

The Role and Responsibility 
of School Leaders 

Questions arise as to the role and responsibility 
of Ontario schools and school leaders in re-
sponding to incidents of sexting. What policies 
and procedures should be put in place? In cir-
cumstances where a student is distributing sexu-
ally explicit photos by cell phones to others, at 
what stage should the school get involved? 
When and how should school administrators 
undertake an investigation? What steps can be 
taken to educate students, their parents and 
school staff about sexting? 

The common law in Canada clearly establishes 
that school authorities have a special duty of 

care towards students in their charge. This duty 
is imposed upon them by the unique nature of 
their work. The standard of care owed by educa-
tors to students is that of a reasonably careful or 
prudent parent. This includes the duty to protect 
students from any reasonably foreseeable risk of 
harm. 

The Ontario Provincial Code of Conduct, which 
was issued on October 4, 2007, establishes stan-
dards of behaviour on a Province-wide basis. It 
provides that all members of the school com-
munity must treat one another with dignity and 
respect at all times, and especially when there is 
a disagreement. Students are required to demon-
strate respect for themselves and for others. The 
safe schools provisions of the Education Act, 
R.S.O. 1990, c. E.2, extend the right to disci-
pline to include actions off school property and 
outside school activities where the activity has 
an impact on the school climate.12 

Under Ministry of Education policy, the term 
school climate is defined as “… the sum total of 
all of the personal relationships within a 
school.”13 In accordance with Ministry policy, a 
positive climate exists when all members of the 
school community feel safe, comfortable and 
accepted.14 

It is important for schools to educate students, 
parents and teachers about the seriousness of 
sexting. In this regard, students should be taught 
healthy relations strategies and communication 
skills. In particular, students and parents should 
recognize that the ease of distribution is so great 
over the Internet that a young person should as-
sume that the photo or text message will not be 
seen only by the person he or she is sending it 
to. A valuable rule of thumb in sending any new 
media message (which would obviously include 
sexually explicit text messages or photos) is that 
“nothing is private”. In this regard, students 
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need to understand that if these images are never 
created, they can not be distributed. Students 
should be taught how to manage their electronic 
reputations. 

School boards should consider amending their 
codes of conduct to address sexting. This behav-
iour should not be condoned. School administra-
tors should be clear that students should not be 
sharing or forwarding sexually suggestive nude 
or nearly nude images to others. 

Where a complaint is made to school admini-
stration that a student’s sexually-explicit photo 
has been distributed to other students in the 
school, he/she should conduct an investigation. 
Such investigation may include: 

• meeting with the victim of the sexting in-
cident and his or her parents; 

• trying to get as many details as possible; 

• exploring the identity of the person who is 
alleged to have distributed the photo; 

• asking the student if he or she knows the 
identity of other students who received the 
image; 

• determining the history or background of 
events; 

• requesting copies of all relevant e-mails 
that may be associated with the distribu-
tion of the image; 

• determining whether this is an isolated in-
cident or an ongoing incident; 

• determining whether the victim has any 
fear coming to school; and 

• interviewing other students who may 
have received the image and interviewing 
the person who allegedly distributed the 
image. 

At the conclusion of all interviews, the school 
administrator must come to a conclusion about 
what actually occurred and who was at fault. As 
part of investigating an incident of sexting that 
has taken place off school premises, the school 
administrator must assess whether there is a suf-
ficient impact on the climate of the school to 
impose school discipline. The school official 
will consider whether there is evidence of a dis-
turbance in the school community, the creation 
of a poisonous environment or conduct harmful 
to the mental or physical well-being of others. 

As noted in a recent article in Maclean’s, sexting 
is a reminder of how porous electronic commu-
nication can be.15 Teenagers’ casual willingness 
to provide explicit images of themselves height-
ens the risk of an incident he/she may regret. 
Educators should engage students in conversa-
tions about sexting. They should encourage stu-
dents to take a strong stand against this conduct. 

In an interview in The New York Times, Marga-
rite, a 14-year-old student, who sent a naked 
photo of herself to a new boyfriend, spoke about 
her experience.16 After they broke up, the former 
boyfriend sent the photo to a Grade 8 girl in her 
school, who was once a friend of Margarite. The 
friend then forwarded the photo to a long list of 
contacts. Margarite indicated that this incident 
had a devastating impact on her life. Among 
other things, her grades were in free fall, she felt 
shunned by an entire group of girls and her so-
cial life was deteriorating.17 

Margarite was asked what advice she would 
give anyone thinking of sending a nude photo of 
themselves over the Internet. She replied, “I 
guess if they are about to send a picture and they 
have a feeling, like, they’re not sure they 
should, then don’t do it at all. I mean, what are 
you thinking? It’s freaking stupid!”18 
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[Editor’s note: Eric Roher is a Partner and 
National Leader of the Education Focus Group 
at Borden Ladner Gervais LLP in Toronto.]
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