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STATEMENT OF THE CASE

This case 1Involves a warrantless entry by police into a
motel room, and the seizure of a cigar, which Tfurther
examination revealed marijuana inside 1It. Three 1ssues are
possibly presented for the Court en banc to address.

First, the Court 1is presented with the opportunity to
refine its jurisprudence regarding the “plain view” exception.
Specifically, the Court should hold that extrinsic evidence,
such as the smell of recently-smoked marijuana, which police
know they will encounter, may not augment the suspicions aroused
by an intrinsically innocent item to establish that its criminal
nature iIs “immediately apparent.”

Secondly, 1f the Court concludes that the *“plain view”
doctrine may be properly invoked regarding the cigar, this case
offers the Court opportunity to reconcile 1iIts jurisprudence
recognizing that the existence of “exigent circumstances” should
be assessed when the warrantless entry occurs against that
forbidding application of the exigent circumstances doctrine
where law enforcement agents create an exigency by their own
decisions and actions. The Court should hold where that law
enforcement agents possess probable cause and ample time to
obtain a warrant but choose not to do so, the exigent
circumstances doctrine may not be invoked where police alert a

suspect to their presence.





Thirdly, should the Court resolve these first two issues
adversely to appellant, it should then address whether the
police’s evidence search of the motel room was unreasonable,
given that the scope of this intrusion exceeded that authorized
and necessary to preserve evidence against destruction. The
Court should hold, 1i1n accordance with the Supreme Court’s
decisions in I1llinois v. McArthur, 531 U.S. 326 (2001), Segura
v. United States, 468 U.S. 796 (1984), this Court’s decisions in
United States v. Straughter, 950 F.2d 1223 (6% Cir. 1991), cert.
denied, 502 U.S. 1119 (1992), and other cases, and other
established authorities that police exceeded the scope of a
permissible warrantless entry by conducting an evidence search
where the exigent circumstance excusing their warrantless entry
was preventing the possible destruction of evidence.

STATEMENT OF FACTS

The Suppression Hearing

Lexington, Kentucky police detective Edward A. Hart was the
only witness that testified at the suppression hearing and his
testimony was as follows.

Police were tipped off by a confidential informant that two
men had been selling crack cocaine and were returning in their

car to a motel to re-supply. (J.A. 62-64).% Police followed the

' The prefix “J.A.” indicates a reference to the joint

appendix.





car to a nearby Red Roof Inn and saw the men enter room 119.
(J.A. 64). Police watched the room for about 1 and half hours,
during which time they secured the services of a drug sniffing
dog and planned a strategy: to do a traffic stop when the men
attempted to leave. (J.A. 65).

After police had watched the room for about 1% hours and
plotted their strategy, the co-defendant, Calvin Holliday, left
the room, got in the car and began to drive out of the parking
lot. (1d.). Police stopped the car, found Holliday smoking
marijuana inside 1t and observed other marijuana in plain view.
(J.A. 66). Holliday was arrested and immediately confessed that
he had been smoking marijuana in the car, and that he had been
smoking marijuana previously iIn the motel room. (J.A. 66-67).
A small quantity of crack cocaine was recovered from Holliday.
(1d.).

Holliday did not iIndicate that appellant had been smoking
marijuana In the motel room or that marijuana, crack or any
other contraband could be found in the motel room. (J.A. 74).

After taking Holliday in custody, police went directly to
the door of room 119. (Id.). There was no testimony from Hart
that police had any concern that appellant knew or suspected
they had arrested Holliday, was suspicious about Holliday not
promptly returning or that appellant might or even could flee or

destroy any evidence.





Police knocked on the door twice and claimed to be motel
“housekeeping.” Q.A. 74). They knocked twice more before
appellant opened the door. Since Holliday had been smoking
marijuana inside the room, the smell of marijuana came out from
the room when appellant opened the door. (J.A. 75).

From outside the room Hart saw what appeared to be a cigar.
Hart conceded that he observed what looked like a regular cigar
and affirmed that police had no reason to believe appellant had

been smoking marijuana in the room:

Q: You smelled marijuana, or you caught the smell of
marijuana coming from the room?

A: As soon as the door opened.

Q: Was this blunt burning?

A: I don’t recall. I don”t believe it was
still burning. 1t was laying on the table.

Q: And —

A: I don”t recall seeing smoke coming from it

when 1 observed it.

Q: And this instrument i1s - 1f 1 understand
what you are all saying, you take a regular cigar, you
hollow out the wrapping?

A: That’s correct.

Q: And you Till in where the tobacco has been
with marijuana?

A: That’s correct.
Q: From the outside i1t looks like a regular
cigar?





A: Yes.

Q: Okay . So if I am looking across — i1f one
was sitting on the table over there, it might very
well be filled with marijuana, but 1t would look to me
like a regular cigar?

A: That’s correct.

Q: Is that the same situation that you faced,
you saw what appeared to be [a] regular cigar?

A: Yes, with the smell of marijuana.

Q: Okay. And you knew Mr. Holliday had been
smoking marijuana in there, but you had no knowledge
indicating that Mr. Carter had been?

A: At that time, no. From Mr. Holliday’s
statement, we knew he had smoked, yes.

(J.A. at 75-76).

One of Hart’s colleagues, Det. Andrea Carter, asked for
permission to enter the room. (J.A. 71). Before appellant could
answer Hart entered the room. (J.A. 76). Appellant stepped
back as Hart rushed into the room. (Id.).

Hart conceded that he entertained only a suspicion that the
cigar was a criminal instrument as he entered the motel room to
examine it; he explained that upon entering the room he went
immediately to ““the suspected marijuana.” (J.A. 76).

Hart’s examination of the cigar indicated marijuana, and
appellant was arrested for i1ts i1llegal possession. A search of

appellant’s person yielded crack cocaine and currency.





Appellant and Holliday were subsequently indicted on four
counts of violating 21 U.S.C. 8 841(a)(1). Because the evidence
supporting the charges was obtained in violation of his Fourth
Amendment rights, appellant filed a motion to suppress.

The Ruling of the Court Below

The court below initially issued an oral opinion overruling
appellant’s motion to suppress. First, the court ruled that the
police were jJustified In entering the room without a warrant
when the marijuana smell came from it. (J.A. 81). Second, the
court concluded that appellant consented to the warrantless
entry, Tfinding that “the [appellant] did not say anything but
stepped back, which indicates to the Court that there was at
least acquiescence.” (J.A. 82). Subsequently, the court issued
an order overruling the motion to suppress. (J.A. 27).

The parties thereafter filed memoranda. The court below
then entered another order overruling the motion to suppress.
(J.A. 46).

The Panel”s Opinion

The panel majority summarized 1its holding as follows:
“Officer Hart’s seizure of the “blunt,” which was validated as
within the embrace of the “plain view” doctrine, furnished the
exigent circumstances which justified the officers’ warrantless
entry into motel room #119 occupied by the petitioner.” United

States v. Carter, 315 F.3d 651, 656 (6" Cir. 2003). This





assertion confuses the facts. Hart entered the room without
warrant prior to seizing and examining the cigar, which upon
further examination proved to contain marijuana and, therefore,
to be a blunt.

The panel majority concluded that the “plain view”
exception to the warrant requirement could be 1i1nvoked with
regard to the cigar. 315 F.3d at 655 — 656. The panel majority
erroneously asserted that the close examination needed by police
to determine 1f the cigar was truly a “blunt” was of *‘“no
consequence,” Id. at 654 n.2, even while citing this Court’s
recent decision in United States v. McLevain, 310 F.3d 434, 443
(6™ Cir. 2002), which reiterated that “when an item appears
suspicious to an officer but further investigation IS required
to establish probable cause as to i1ts association with criminal
activity, the i1tem is not immediately incriminating.” Likewise,
the panel majority overlooked Hart’s testimony that he
entertained a mere suspicion that the cigar was a “blunt” prior
to entering the room without warrant and examining it. (J-A.
76).

The panel majority also held that “exigent circumstances”
justified the warrantless entry into the motel room. The panel
did not consider this Court’s substantial body of jurisprudence
that the exigent circumstances doctrine may not be invoked where

the actions and decisions of law enforcement agents alert the





suspect of their presence and create a likelihood that evidence
will be destroyed. Instead, the panel majority asserted that
the only relevant consideration was that appellant would likely
destroy the marijuana should the police have withdrawn from the
room. 315 F.3d at 656.

The panel majority also rejected the panel dissenter’s
contention that the Supreme Court’s decision in Illinois v.
McArthur, 531 U.S. 326 (2001), recognized that police officers
could have secured the room while a warrant was obtained. 315
F.3d at 656 n.4. In rejecting the dissent’s argument regarding
McArthur, the majority misstated the facts of that case and
asserted that the suspect therein had been restrained outside
his home.” 315 F.3d at 656 n.4.?

SUMMARY OF ARGUMENT

Police conducted an unjustified warrantless search of
appellant’s motel room and seized evidence in violation of the
Fourth Amendment.

Because the cigar was an intrinsically iInnocent item and
because further investigation was necessary to establish its
association with criminal activity, 1its status as a criminal

instrument was not “immediately apparent.” Therefore, the

2 The defendant in McArthur was not restrained by police
outside his residence. Rather, police “imposed a significantly
less restrictive restraint, preventing McArthur only from
entering the trailer unaccompanied.” 531 U.S. at 332.





“plain view” doctrine may not be invoked to excuse its unlawful
seizure.

Even 1Tt the plain view doctrine can be 1invoked regarding
seizure of the cigar, the exigent circumstances doctrine cannot
be i1nvoked to excuse the warrantless entry iInto the motel room.
Police possessed probable cause sufficient for a warrant to
issue long before they chose to go to the motel room door and
alert appellant to their presence and <create exigent
circumstances. The exigent circumstances doctrine cannot be
invoked where police by their actions and decisions manufacture
such circumstances.

Even if the exigent circumstances doctrine could be
invoked, i1t authorized only the minimum iIntrusion necessary to
cure the exigency — securing the room to prevent the destruction
of evidence while a warrant was obtained. The search conducted
by the police exceeded the scope of the authorized intrusion and
therefore violated the Fourth Amendment.

Appellant did not consent to the warrantless entry. His
act of stepping back acquiescently as police barged iInto the
room cannot constitute consent.

The “inevitable discovery” doctrine cannot be invoked in
this case. There is no evidence that police were conducting an

independent i1nvestigation of appellant.





Because the fruits of the unlawful entry and search were
seized in violation of the Fourth Amendment, the court below
should be reversed and those fruits ordered suppressed.

ARGUMENT
POINT 1

BECAUSE A CIGAR IS AN INTRINSICALLY INNOCENT ITEM AND

POLICE HAD TO EXAMINE IT TO DETERMINE IF 1T CONTAINED

MARTIJUANA, IT WAS NOT IMMEDIATELY APPARENT THAT THE

CIGAR WAS A CRIMINAL INSTRUMENT AND THE “PLAIN VIEW”

DOCTRINE CANNOT BE INVOKED TO EXCUSE THE WARRANTLESS

ENTRY.

A warrantless entry by police to a motel room is
presumptively unreasonable and violates the Fourth Amendment.
The warrant requirement may be excused where police observe from
a flawful vantage point an item whose criminal nature 1is
“@Immediately apparent.” When an item appears suspicious to an
officer but further iInvestigation 1s required to establish its
association with criminal activity, the item’s criminal nature
is not immediately apparent. Moreover, where police know they
will encounter the smell of recently-smoked marijuana coming out
of a motel room because a prior occupant has smoked marijuana iIn
the room, police cannot properly rely on the smell to support
their assertion that an intrinsically 1iInnocent item 1is a
criminal 1nstrument. Otherwise, police could seize on such

extrinsic evidence to assert the criminal connection of

virtually any intrinsically 1innocent item and the privacy

10





protections of the Fourth Amendment would be eroded.
Accordingly, the Court en banc should refine i1ts jurisprudence
on the “plain view” exception and hold that extrinsic evidence
such as the smell of marijuana having been smoked that police
expect to encounter may not augment the suspicions aroused by an
intrinsically 1innocent 1item to establish that 1its criminal

nature is “immediately apparent.” Application of this standard
to the facts of this case should lead the Court to hold that the
incriminating nature of the cigar was not “immediately apparent”
and that the “plain view” doctrine cannot be 1invoked by the
government with respect to the warrantless entry at issue iIn
this case. Therefore, the court below should be reversed and
the fruits of the warrantless entry ordered suppressed.

A central tenet of the Fourth Amendment is the requirement
that searches and seizures be conducted pursuant to warrants
issued, based on probable cause, by a neutral and detached
magistrate. See United States v. Martinez-Fuerte, 428 U.S. 543,
554 (1976)(““the Fourth Amendment imposes limits on search and
seizure powers 1in order to prevent arbitrary and oppressive
interference by enforcement officials with the privacy and
personal security of individuals.”) A warrant 1issued by a
neutral and detached magistrate guarantees individuals freedom

from capricious governmental interference. See Johnson .

United States, 333 U.S. 10, 13-14 (1948)(““the point of the
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Fourth Amendment, which often 1is not grasped by zealous
officers, i1s not that i1t denies law enforcement the support of
the wusual inferences which reasonable [people] draw from
evidence. Its protection consists iIn requiring those inferences
be drawn by a neutral and detached magistrate instead of being
judged by the officer engaged 1in the often competitive
enterprise of ferreting out crime.”). As this Court has
recently emphasized, ‘“the warrant requirement is at the very
heart of the Fourth Amendment, and .. judicial exceptions to it
are only exceptions.” United States v. Haddix, 239 F.3d 766,
768 (6™ Cir. 2001).

Warrantless searches of a citizen’s residence or property
are presumptively unreasonable with only a few and narrow
exceptions. Katz v. United States, 389 U.S. 347, 357 (1967).
The Fourth Amendment’s protection applies most particularly at
the entrance of a person’s residence. Payton v. New York, 445
U.S. 573, 589-590 (1980). It applies with equal force to a
motel room, as this Court has long recognized. “Absent exigent
circumstances, police officers may not enter an individual’s
home or Qlodging to effect a warrantless arrest or search.”
United States v. Ogbuh, 982 F.2d 1000, 1002-1003 (6% Cir. 1993),
quoting United States v. Morgan, 743 F.2d 1158, 1161 (6™ Cir.

1984), cert. denied, 471 U.S. 1061 (1985).

12





A warrantless entry will be sustained when circumstances
then existing lead a person of reasonable caution to conclude
evidence of a Tfederal crime would probably be found on the
premises and that such evidence would probably be destroyed
within the time necessary to obtain a search warrant. See,
e.g., Roaden v. Kentucky, 413 U.S. 496, 505 (1973)(without prior
judicial approval, police may enter a home only under exigent
circumstances requiring a ‘“now or never” response to preserve
evidence of the crime); United States v. Elkins, 732 F.2d 1280,
1284 (6™ Cir. 1984).

A warrantless entry to prevent the loss or destruction of
evidence is Justified if the government demonstrates: (1) a
reasonable belief that third parties are inside the dwelling;
and (2) a reasonable belief that these third parties may soon
become or have been alerted that police are on their trail.
United States v. Buchanan, 904 F.2d 349, 354 (6% Cir. 1990);
United States v. Sangineto-Miranda, 859 F.2d 1501, 1512 (6™ Cir.
1988).

The government here relies upon the “plain view” doctrine
augmented by the exigent circumstances doctrine to excuse the
warrantless entry of police into the motel room and the
subsequent seizures of evidence and appellant’s arrest. The
application of both doctrines must be sustained for the court

below to be affirmed. “The plain view doctrine “authorizes
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seizure of illegal or evidentiary 1items visible to a police
officer” only i1f the officer’s “access to the object’ i1tself has

a “Fourth Amendment justification.”” 1 LaFave, Search and

Seizure: A Treatise on the Fourth Amendment § 2.2(a) at 400 (3d

ed. 1996), citing Horton v. California, 496 U.S. 128 (1990).

“The plain view exception to the warrant requirement
applies when (1) the officer did not violate the Fourth
Amendment in arriving at the place where the evidence could be
plainly viewed, (2) the 1i1tem i1s 1i1n plain view, and (3) the
incriminating character of the evidence i1Is i1mmediately
apparent.” Horton, 496 U.S. at 135; see also United States v.
Taylor, 248 F.3d 506, 512 (6% Cir.), cert. denied, 534 U.S. 981
(2001). The third of the foregoing criteria is at issue iIn this
case. The police did not violate the Fourth Amendment in
arriving outside the appellant’s motel room. After the
appellant opened the door iIn response to the police’s knocking,
the cigar could be seen by the police officers outside the motel
room.

This Court has engaged iIn substantial and prolonged
deliberations as to what “immediately apparent” means. Three
factors have been 1i1dentified to guide the determination of
whether the criminality of a piece of evidence was immediately
apparent: (1) a nexus between a seized object and the items

particularized in the search warrant, (2) whether the “intrinsic
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nature” or appearance of the seized object gives probable cause
to believe that it iIs associated with criminal activity, and (3)
whether the executing officers can at the time of discovery of
the object on the facts then available to them determine
probable cause of the object’s 1i1ncriminating nature. United
States v. MclLevain, 310 F.3d 434, 441 (6% Cir. 2002); United
States v. Beal, 810 F.2d 574, 576-577 (6" Cir. 1987).

The first of the Beal factors is irrelevant to this case.
There 1s no search warrant involved in this case and thus no
nexus between the objects seized and any i1tems identified in any
warrant.

The second Beal factor is whether the “intrinsic nature” of
the i1tem gives probable cause to believe i1t iIs contraband, such
as marijuana or cocaine on a table in plain view. See McLevain,
310 F.3d at 441; see also United States v. Taylor, supra, 248
F.3d at 510 (standing in the living room police officer saw
“what he iImmediately recognized as a marijuana stem, lying on
the coffee table”); United States v. Blair, 214 F.3d 690, 698
(6™ Cir.), cert. denied, 531 U.S. 880 (2000)(officer observed
cocaine i1n an “open pill vial [with] a clear plastic bag
containing a hard off white substance”). Thus, the second Beal
factor turns on the principle that to be “immediately apparent”

as contraband, the intrinsic nature of an i1tem must be such that

15





its mere appearance establishes a connection to criminal
activity.

The application of the “plain view” exception iIn this case
ultimately turns on the third Beal Tfactor: whether the
executing officers can at the time of discovery of the object on
the facts then available to them determine probable cause of the
object’s incriminating nature

This Court’s precedents align along the principle that
where an 1i1tem commonly put to iInnocent, lawful uses must be
examined by police to determine 1its connection to criminal
activity, the criminality of the item 1is not “immediately
apparent” under the “plain view” doctrine. See United States v.
McLevain, 310 F.3d 441, 443 (6™ Cir. 2002) (“when an item
appears suspicious to an officer but further investigation 1is
required to establish probable cause as to its association with
criminal activity, the i1tem is not immediately incriminating.”);
United States v. Beal, supra, 810 F.2d at 577-578 (where police
had to examine apparent fountain pens to determine that they
were .22 caliber firearms the criminality of the pens was not
immediate and apparent); United States v. McLernon, 746 F.2d
1098, 1125-26 (6™ Cir. 1984)(note pad and calendar were
“intrinsically innocent” items whose criminal connection was not
immediate and apparent); United States v. Szymkowiak, 727 F.2d

95, 98-99 (6™ Cir. 1984)(the intrinsic nature of the seized
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rifle did not suggest criminality and, therefore, the “plain
view” doctrine could not excuse the warrantless seizure); United
States v. Gray, 484 F.2d 352, 356 (6% Cir. 1973), cert. denied,
414 U.S. 1158 (1974)(criminal nature of rifles not immediately
apparent where police had to examine their serial numbers).

This case presents an intrinsically innocent item, a cigar,
that Hart “suspected” to contain marijuana but found i1t Tfirst
necessary to examine before he could conclude he had probable
cause to arrest appellant. IT the criminal connection of the
cigar had been immediately apparent to Hart, his initial step
would have been to arrest appellant, not examine the cigar to
see 1T he had probable cause to do so.

The smell of marijuana having been earlier smoked iIn the
room cannot be properly relied upon to support the conclusion
that the criminal nature of the cigar was immediately apparent.
First, Hart testified that the cigar was not burning. (J.A. 67,
75). Second, Hart did not testify that the smell indicated that
appellant had been smoking marijuana after Holliday’s departure.
Third, the co-defendant had informed police, including Hart,
that he had been smoking marijuana In the motel room. When
police went to the motel room door they fully expected the smell
of recently-smoked marijuana to come out of the room.

IT police are allowed to rely on extrinsic evidence, such

as the marijuana smell here, that they know they will encounter
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to buttress their assertions that the criminality of an
intrinsically i1nnocent item was i1mmediately apparent, the
limited exception to the warrant requirement that the “plain
view” doctrine now represents will be subject to abusive
expansion and the privacy Iinterests at the core of the Fourth
Amendment eroded. If police know they will encounter extrinsic
evidence at a doorway and can upon such evidence bootstrap the
sighting of any intrinsically innocent 1item to justify a
warrantless entry, the privacy interests of the remaining
occupants would be materially compromised.

The facts here reduce themselves to Hart seeing a cigar.
Only after entering the room without a warrant and without
appellant’s consent was Hart able to examine the cigar and
determine that it contained marijuana. [In this respect, Hart’s
actions are remindful of those at issue in Arizona v. Hicks, 480
U.S. 321 (1987). In Hicks, police entered a poorly furnished and
dilapidated apartment and an officer saw some pricey and
sophisticated stereo equipment that appeared very much out of
place. 480 U.S. at 323. Suspecting that the stereo equipment
was stolen, the police officer moved the equipment to read the
serial numbers. Id. The Court held that moving the equipment
was an additional search, and that the criminal nature of the
stereo equipment was not immediately apparent. The same IS true

here. Where an i1tem is intrinsically innocent, such as a cigar
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or stereo equipment, and police must wundertake Tfurther
examination to determine i1ts criminal nature, the criminality of
the 1tem is not and can not be deemed immediately apparent.

The Court should refine its jurisprudence on the “plain
view” exception and hold that extrinsic evidence that the police
know they will encounter may not buttress the sighting of an
intrinsically 1innocent item to support an assertion that the
item”’s criminal connection was immediately apparent. Here, the
incriminating nature of the cigar cannot be deemed “immediately
apparent,” and the “plain view” doctrine cannot be properly
invoked with regard to its seilzure. Accordingly, the court
below should be reversed and the fruits of the unlawful entry
ordered suppressed.

Should the Court hold that the incriminating nature of the
cigar was “immediately apparent,” i1t must then decide whether
the “exigent circumstances” doctrine may be invoked to excuse
the warrantless entry to seize it. This issue is addressed iIn
Point 2.

POINT 2

BECAUSE POLICE HAD PROBABLE CAUSE AND  AMPLE

OPPORTUNITY TO OBTAIN A WARRANT BEFORE THEY TOOK ANY

ACTION THAT COULD ALERT APPELLANT OF THEIR PRESENCE

AND BECAUSE THERE IS NO EVIDENCE THAT APPELLANT WAS

AWARE OF THE POLICE PRESENCE PRIOR TO OPENING THE DOOR

IN RESPONSE TO THE POLICE®’S REPEATED CALLS OF

“HOUSEKEEPING, ™ ANY EXIGENT CIRCUMSTANCES WERE

MANUFACTURED BY THE POLICE AND CANNOT BE INVOKED TO
EXCUSE THEIR WARRANTLESS ENTRY.
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Law enforcement agents cannot by their actions and
decisions create exigent circumstances to excuse a warrantless
entry. Here, police had probable cause to obtain a warrant and
ample opportunity to do so before they went before the motel
room door. Moreover, there is no evidence that appellant was
alerted that police were hot on his trail; indeed, the police
acted like they were confident he was not as they announced
“housekeeping” twice to 1induce appellant to open the door.
Accordingly, the Court should hold that the  exigent
circumstances doctrine cannot be relied upon to provide the
lawful justification for seizure of the cigar and the subsequent
fruits of the warrantless entry. Therefore, the court below
should be reversed and the fruits of the warrantless entry
ordered suppressed.

This Court has observed that “the critical time for
determining whether exigency exists “is the moment of the
warrantless entry by the officers” onto the premises of the
defendant.” United States v. Morgan, 743 F.2d 1158, 1162 (6
Cir. 1984), cert. denied, 471 U.S. 1061 (1985), quoting United
States v. Killebrew, 560 F.2d 729, 733 (6% Cir. 1977). The
panel majority relied upon this principle to support its
conclusion that exigent circumstances were present when police

were at appellant”s motel room door. 315 F.3d at 657-658.
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The Court also iInstructed 1in Morgan that “[p]olice
officials.are not free to create exigent circumstances to
justify their warrantless intrusions.” 743 F.2d at 1163; see
also United States v. Elkins, 300 F.3d 638, 655 (6% Cir.
2002) (“‘police cannot “manufacture” exigent circumstances through
unlawful or unreasonable actions, then invoke those
circumstances to justify a warrantless entry into a building.”);
United States v. Campbell, 261 F.3d 628, 633 (6 Cir. 2001)(“it
is well established that police officers are not free to create
exigent circumstances to justify their warrantless searches.”).
The panel dissenter relied upon this principle in arguing that
police had manufactured exigent circumstances by plotting their
strategy for 1 % hours, obtaining the services of a canine drug
sniffer, arresting Holliday and thus obtaining probable cause
for a warrant for the motel room, and then alerting appellant of
their presence by going to the room door. 315 F.3d at 661-663.

To reconcile these two apparently conflicting doctrines it
IS necessary to consider the police’s actions at three different
points iIn time as follows:

(@D The tip from the confidential informant was
corroborated when police observed appellant and the co-defendant
drive back to a motel. This corroboration provided probable
cause sufficient for a search warrant of the room to be i1ssued.

See Draper v. United States, 358 U.S. 307, 313 (1959)(holding
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that iInformant tips corroborated on innocent details provide
probable cause). However, iInstead of seeking a warrant, police
waited and watched the room for 1 % hours, obtained the services
of a canine drug sniffer and decided upon a strategy of stopping
the suspects” car when they attempted to leave the motel. There
iIs no claim and no evidence supporting any assertion that this
period of time was insufficient to obtain a warrant. The
evidence instead shows that police decided not to obtain a
warrant, despite having probable cause to obtain one.

(2) After waiting 1 % hours, police apprehended the co-
defendant and obtained further corroboration of the informant’s
tip. Even if i1t were arguable that probable cause sufficient
for a warrant to 1issue did not exist prior to this, the co-
defendant’s arrest and the recovery of crack cocaine from his
person surely did. “An informant’s tip, iIn conjunction with
other i1ndicia of illegal activity, confers a “substantial basis’
for fTinding probable cause.” “Criminal Procedure Project,” 89
Geo.L.J. 1051, 1065 n.33 (2001). There is no iIndication that
appellant was alerted to the police presence at this point in
time. Indeed, the police’s actions indicate they believed that
appellant was unaware of their presence as they proceeded to the
motel room door and announced that they were “housekeeping.”

(3) When the police arrived at the room door and i1t was

opened by appellant, he was obviously alerted to their presence.
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IT police had then withdrawn and appellant been able to close
the door,® it is reasonable to conclude that any criminal
evidence would have been promptly destroyed.

This Court’s decision in United States v. Morgan, supra,
controls any consideration of exigent circumstances doctrine, as
this Court has recently reaffirmed. United States v. Haddix,
239 F.3d 766, 767 (6™ Cir. 2001). Morgan enumerated three
situations that justify abandonment of the warrant procedure
under the exigent circumstances rubric: (1) hot pursuit of a
fleeing suspect; (2) where a suspect represents an iImmediate
threat to the arresting officers or the public; or (3) where
immediate police action is needed to prevent the destruction of
vital evidence or thwart the escape of known criminals. Morgan,
743 F.2d at 1162-63; Haddix, 239 F.3d at 767.

The asserted exigent circumstances here are the iImminent
destruction of evidence. This requires the government “to show

an objectively reasonable basis for concluding that the loss or

3 The panel majority asserted that appellant “could have

closed the door, denying the officers entry, leaving the
officers powerless to pursue their effort to protect the
physical evidence that Carter would then destroy.” 315 F.3d at
658. This assertion, premised on the notion that police could
not take reasonable and minimally iIntrusive measures to secure
the room while a warrant was obtained, is contrary not only to
Illinois v. McArthur, 531 U.S. 326 (2001), as the panel
dissenter urged, but also the Supreme Court’s decision in Segura
v. United States, 468 U.S. 796 (1984), and this Court’s decision
in United States v. Straughter, 950 F. 2d 1223 (6™ Cir. 1991),
cert. denied, 502 U.S. 1119 (1992).
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destruction of evidence 1is iImminent.” United States V.
Sangineto-Miranda, 859 F.2d 1501, 1512 (6% Cir. 1988). A police
officer can show an objectionably reasonable belief that
contraband is being, or will be, destroyed within a residence if
he can demonstrate: (1) a reasonable belief that third parties
are inside the dwelling; and, (2) a reasonable belief that these
third parties may soon become aware the police are on their
trail, so that the destruction of evidence would be in order.
Id.

The Tirst question presented by these criteria is easily
answered. Police had observed appellant and the co-defendant
enter the motel room, kept the motel room under surveillance and
saw only the co-defendant leave. Police knew that appellant was
still in the motel room. A “more difficult question is whether
[police] also had a reasonable belief that [appellant] “may soon
become aware the police [were] on their trail, so that the
destruction evidence would be iIn order.” Sangineto-Miranda,
859 F.2d at 1512.

An equally pertinent question here iIs at what point and
time 1Is this assessment made. There are two relevant
thresholds: (1) when the police trailed the appellant and the
co-defendant back to the motel room, watched the motel room for

about an hour and a half during which time a canine drug
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sniffing dog was brought to the scene; and (2) the time
immediately following the co-defendant’s apprehension.

The police’s actions here 1iIndicate a steady resolve to
ignore the warrant requirement. The informant”’s tip and
corroborating information provided probable cause to obtain a
warrant. Draper v. United States, supra. Instead and without
even attempting to obtain a warrant, police watched the motel
room for about an hour and a half, during which time they
secured the services of a drug sniffing dog and resolved to
effect a traffic stop of the men when they elected to leave the
motel room. There i1s no explanation for the decision not to
obtain a warrant. One is left to conclude that a decision was
deliberately made not to obtain one.

Even if the analysis begins at the point and time where the
co-defendant was apprehended, it remains impossible for the
government to establish that appellant had become aware that the
police were on his trail and he should begin destroying the
evidence. First of all, there is no testimony in the record
that appellant even could have seen the co-defendant’s
apprehension. Second, the action of the police iIndicates their
belief that appellant was unaware of theilr presence. Otherwise,
it would be folly for the police, if they believed that
appellant was aware of their presence, to go to the door of his

motel room and act like they were housekeeping personnel.
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The police’s action in going to the motel room door alerted
appellant that they were on his trail. The government cannot
rely on the knowledge appellant gained of his need to destroy
evidence because the agents created this exigency by going to
the motel room door. United States v. Buchanan, 904 F.2d 349,
355 (6™ Cir. 1990); United States v. Hare, 589 F.2d 1291, 1294
(6% Cir. 1979).

Police possessed probable cause to obtain a warrant, as
both the panel majority and dissent agreed and as the facts
indicate, when they decided to go to the motel room door.
Moreover, they knew they would encounter additional grounds
supporting probable cause for warrantless entry — the smell of
marijuana recently smoked by Holliday - at the motel room.
There 1is no testimony that police were concerned about the
destruction of evidence, and their actions belie such a
contention. The Court should hold that the exigent
circumstances doctrine may not be iInvoked where police possess
probable cause for a warrant, ample time to obtain a warrant,
know they will encounter additional grounds supporting probable
cause at the residence, and manifest no concern that evidence
will be destroyed. This holding will require suppression of the
incriminating items at issue in this case. Accordingly, the
Court should reverse the court below and order the i1tems seized

from appellant”s room suppressed.
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POINT 3

EVEN IF THE CRIMINAL CONNECTION OF THE CIGAR WAS

IMMEDIATELY APPARENT AND IF THE EXISTENCE OF EXIGENT

CIRCUMSTANCES MUST BE ASSESSED AT THE POINT WHERE

POLICE WERE AT THE MOTEL ROOM DOOR, THE POLICE

EXCEEDED THE MINIMAL INTRUSION AUTHORIZED AND

NECESSARY TO PREVENT THE DESTRUCTION OF EVIDENCE AND

THEIR SEARCH FOR AND SEIZURE OF EVIDENCE VIOLATED THE

FOURTH AMENDMENT .

Even where police have probable cause of the presence of
criminal evidence i1nside a motel room and exigent circumstances
are presented by the imminent likelihood that the evidence will
be destroyed pending issuance of a warrant, their warrantless
entry must be [limited 1iIn scope to the minimum intrusion
necessary to prevent the destruction of evidence. Here, should
the Court find the “plain view” doctrine applicable and exigent
circumstances presented by the imminent likelihood that criminal
evidence will be destroyed, the police were authorized to do no
more than secure the room against the destruction of evidence
while a warrant was obtained. Because the evidence search
undertaken by police exceeded the scope of the circumstances
that made their warrantless entry necessary, their actions
violated the Fourth Amendment. Accordingly, the court below
should be reversed and the fruits of the Fourth Amendment
violation ordered suppressed.

The panel discussed the Supreme Court’s ruling in l11linois

V. McArthur, 531 U.S. 326 (2001), and it is the best point to
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begin this discussion. In McArthur, police officers accompanied
the defendant’s wife while she removed her belongings from the
couple’s trailer. Police waited outside the trailer while the
spouse gathered her things. She told police that the defendant
had marijuana in the house and had slid some under the couch.
531 U.S. at 329. Police asked the defendant for permission to
search the trailer, which he denied. [Id. A police officer was
dispatched to obtain a warrant. Id.

The defendant came outside the trailer to i1ts porch and
police told him that he could not re-enter the trailer unless
police accompanied him. |Id. While they waited for the warrant,
the defendant re-entered the trailer two or three times and
“each time [a police officer] stood just inside the door to
observe what [defendant] did.” Id. A warrant was obtained, the
trailer searched and the defendant ultimately charged with
marijuana possession and related offenses.

The Supreme Court held that the temporary seizure and
restriction that occurred while the warrant was obtained was
reasonable based on consideration of four factors. First, there
was probable cause to believe that the trailer contained
evidence of a crime. 531 U.S. at 331-332. Second, there was
good reason to fear that the defendant would destroy the
marijuana while a warrant was obtained i1f he was not restrained.

Id. at 332. Third, the restriction on the defendant was
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tailored to serve the narrow goal of preventing destruction of

evidence: defendant was restricted “only from entering the

trailer unaccompanied.” 1Id. Finally, the restraint was imposed
for a limited period of two hours. Id.
McArthur did not plow new ground. Most prominently,

McArthur followed Segura v. United States, 468 U.S. 796, 798
(1984), where the Court held “that where officers, having
probable cause, enter premises, and with probable cause, arrest
the occupants who have legitimate possessor interests in its
contents and take them into custody and, for no more than the
period here involved [which was about 19 hours], secure the
premises from within to preserve the status quo while others, iIn
good faith, are in the process of obtaining a warrant, they do
not violate the Fourth Amendment’s proscription against
unreasonable seizures.” Furthermore, this Court and others have
held that law enforcement agents presented with the exigent
circumstance that evidence will 1likely be destroyed while a
warrant 1s 1issued may enter a residence without warrant and
restrain 1Its occupants to serve this limited purpose. This
Court’s decision in United States v. Straughter, 950 F.2d 1223
(6" Cir. 1991), cert. denied, 502 U.S. 1119 (1992), held just
that.

In Straughter, police had been conducting an intensive drug

investigation 1involving numerous persons and locations. This
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led police to arrest a Straughter shortly after he departed his
apartment referred to by the Court as the “White Butterfly”
residence. While police were iIn the process of obtaining a
warrant to search the White Butterfly apartment, they received
information that persons were inside 1t. 950 F.2d at 1227.
Officers proceeded to enter “the residence to secure it until a
search warrant could be obtained.” Id. The apartment was
searched for people and two officers remained inside until a
search warrant was obtained. Id. The warrant was eventually
issued, executed and substantial evidence of narcotics
trafficking recovered.

Straughter moved to suppress, arguing that “the warrantless
entry into and securing of the White Butterfly residence
violated the Fourth Amendment.” 950 F.2d at 1228. The
government countered that exigent circumstances were presented
by the imminent possibility that evidence would be destroyed and
further that the officers “did not conduct an evidence search of
the residence, but merely searched the premises for people,
secured i1t, and awaited the arrival of the warrant.” Id.

This Court rejected Straughter’s arguments and held that
“none of the police actions taken at the White Butterfly
residence violated the Fourth Amendment.” 950 F.2d at 1231.
The Court affirmed that police “had a reasonable belief that

there were people iIn the White Butterfly residence” and that
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there was reasonable concern that evidence would be destroyed,
given the communications capabilities of all the persons
involved. Id. at 1230. The Court further observed that the
“police could not prevent the destruction of evidence without
entering the residence and moving out the occupants.” id.
Accordingly, Straughter quite clearly stands for the proposition
that police faced with the Hlikelihood that evidence will be
destroyed while a warrant is obtained may eject a residence’s
occupants and remain iInside the residence securing any evidence
therein while a warrant iIs obtained.

Straughter also finds support in this Court’s earlier
decision in United States v. Korman, 614 F.2d 541 (6% Cir.),
cert. denied, 446 U.S. 952 (1980). In Korman, law enforcement
agents made a controlled delivery of cocaine to the defendant’s
residence. The defendant left shortly thereafter iIn a car, was
stopped but found not to have the cocaine, whereupon police
returned to the residence, entered without a warrant and secured
the premises. 614 F.2d at 544-545. This Court affirmed the
denial of the defendant’s motion to suppress, holding that
police had acted reasonably and “with a minimum of iIntrusion.”
Id. at 544-546.

Straughter is consistent with decisions of other circuits.
In United States v. Socey, 846 F.2d 1439 (D.C. Cir.), cert.

denied, 488 U.S. 858 (1988), police were watching a drug dealer
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suspect’s home. They arrested two persons who left, the second
in view of the suspect’s residence under circumstances
reasonably presenting the concern that the residence’s occupants
had been alerted to the police presence and would begin
destroying evidence. 846 F.2d at 1442. Before obtaining a
warrant officers entered “the residence .. [to] “secure” the
premises to ensure that evidence would not be destroyed.” Id.
The court found that exigent circumstances — the destruction of
evidence - were present and observed that, in  such
circumstances, the police’s “entry must be “limited in scope to
the minimum iIntrusion necessary to prevent the destruction of
evidence.”” 846 F.2d at 1445, quoting United States v. Aquino,
836 F.2d 1268, 1272 (10 Cir. 1988). The court stressed that
“the warrantless entry was limited iIn scope and proportionate to
the exigency excusing the warrant requirement” and the officers
“did no more than “secure’ the premises, to ensure that evidence
would not be destroyed.” 846 F.2d at 1448.

The permissibility of law enforcement agents to enter
premises without warrant and secure it against the iImminent
likely destruction of evidence finds support from many other
courts. See, e.g., United States v. Riley, 968 F.2d 422 (5%
Cir. 1992), cert. denied, 506 U.S. 990 (1992)(warrantless entry
and detention of occupant pending issuance of search warrant,

which then proved unnecessary because occupant consented to
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search, lawful where, as here, reasonable belief that a person
inside, that person would soon realize something wrong when
just-arrested cohort with cellular phone did not make contact,
that drugs were inside and thus might otherwise be destroyed);
United States v. Lai, 944 F.2d 1434 (9" Cir. 1991), cert.
denied, 502 U.S. 1062 (1992)(impoundment lawful because of
exigent circumstances, as arrested drug courier’s Tailure to
return for [later drug runs might prompt occupants to destroy
evidence; United States v. Morales, 868 F.2d 1562 (11™ Cir.
1989)(entry for this purpose, which prompted gunfire from

defendant, was lawful where exigent circumstances from arrest of

accomplice nearby who had mobile phone in “on” position in his
car); United States v. Cuaron, 700 F.2d 582 (10" Cir. 1983)(even
taking into account telephonic search warrant procedure, there
were exigent circumstances justifying impoundment, and once
within when officer saw bedroom door suddenly close, it
reasonable for him to infer someone within desired to conceal
something and thus officer could enter bedroom); United States
v. DiGregorio, 605 F.2d 1184 (15* Cir.), cert. denied, 444 U.S.
937 (1979)(where occupants told they were free to leave but
could not remove property, securing premises for 8 hours proper
“when there 1is probable cause to believe that evidence is

located 1n a house and a likelithood that the occupants will

remove or destroy it pending issuance of a warrant”); United
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States v. Diaz, 577 F.2d 821 (2" Cir. 1978)(defendant arrested
and removed from apartment, officer who remained there with
woman tried to stop constantly running toilet and iIn doing so
found evidence in tank; defendant’s claim officer not then
lawfully present in apartment rejected, as police “were not
required i1immediately to leave it, with the attendant serious
risk that Ms. Torres would remove or destroy contraband or
evidence of crime, but could maintain surveillance of the
apartment until a search warrant could be obtained™).

Supreme Court precedents and cases decided by this and
other courts endow police with authority to enter a motel room
without a warrant and take the very limited intrusive measure of
securing against the destruction of evidence, where that is the
exigent circumstance as it is here. Police are not powerless,
as the panel majority erroneously asserted here, to prevent the
destruction of evidence 1iIn such circumstances. Even i1f the
incriminating nature of the cigar was “immediately apparent,”
the exigent circumstances present authorized only the minimal
intrusion necessary to serve against destruction of the cigar.
Because the police exceeded the scope of this minimally
authorized 1iIntrusion by conducting an evidence search and
seizing the cigar, they violated the Fourth Amendment.
Accordingly, the court below should be reversed and the fruits

of the Fourth Amendment violation ordered suppressed.
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POINT 4

BY STEPPING BACK ACQUIESCENTLY AS POLICE BARGED INTO

THE ROOM  APPELLANT DID NOT CONSENT TO THEIR

WARRANTLESS ENTRY.

A citizen’s acquiescence to police intrusion 1is not
sufficient to constitute consent to a warrantless entry. Here,
the court below found that appellant merely acquiesced to the
police’s entry to his motel room. Because that finding is not
clearly erroneous and because it is insufficient to support a
finding of consent, the court below erred in ruling that
appellant consented to the police’s warrantless entry to the
motel room. Accordingly, the court below should be reversed and
the fruits of the unlawful entry ordered suppressed.

A warrantless entry to a motel room is permissible where
the citizen consents to the iIntrusion. Schneckloth V.
Bustamonte, 412 U.S. 218 (1973). The burden 1is on the
government to show consent. United States v. Mendenhall, 446
U.S. 544 (1980). Mere acquiescence to police intrusion is not
sufficient to constitute consent. Bumper v. North Carolina, 391
U.S. 543, 546-547 (1968); Johnson v. United States, 333 U.S. 10
(1948); United States v. Jones, 641 F.2d 425, 429 (6" Cir.
1981). The government has the burden of proving consent.
Schneckloth, 412 U.S. at 222.

Johnson v. United States, 333 U.S. 10 (1948), is the

precedent most 1iInstructive. In Johnson, narcotics detectives
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smelled opium coming from a hotel room. The police did not know
who all occupied the room but entered when i1ts door was opened.
The police searched the room for opium and arrested i1ts sole
occupant for possession.

The Court made several telling observations applicable here
in reversing the defendant’s conviction and ordering the opium
suppressed. First, the Court found that the defendant had not
consented to entry of the room by the police. The Court
described the defendant as having “stepped back acquiescently
and admitted [the police].” 333 U.S. at 12. Second, the Court
observed that the smell of opium might well have supported
issuance of a search warrant for the room. Id. at 13. Third,
the Court noted that “[n]o reason is offered for not obtaining a
search warrant except to the inconvenience to the officers and
some slight delay necessary to prepare papers and present the
evidence to a magistrate.” 1d. at 15. Fourth, the Court noted
that the police had no valid grounds to arrest the defendant,
despite the odor of opium, until they had illegally entered the
room and seized evidence. Id. at 16. These conditions made the
arrest and search violative of the Fourth Amendment and required

suppression of the unlawfully seized evidence.

Appellant did not consent to the warrantless entry to his
motel room. The court found that appellant®s actions

demonstrated “at least acquiescence.” (J.A. 82). This finding
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of fact i1s not clearly erroneous and even when viewed in the
light most favorable to the government remains insufficient to
support a finding of consent, as Johnson makes plain. There the
defendant was described as having “stepped back acquiescently
and admitted [the police].” 333 U.S. at 12. As the court below
noted, this description iIs precisely appropriate here.
Appellant’s acquiescent action, iIn the face of the assertion of
police power, does not constitute consent or a waiver of
constitutional rights. Bumper v. North Carolina, supra;
Johnson, supra; United States v. Jones, 641 F.2d at 429, where
this Court remarked that a ‘“search based on consent requires
more than the mere expression of approval to the search” and
held i1t was error “to uphold consent from the mere assent to the
search.”

The court below ruled erroneously that appellant consented
to the police intrusion. This Court should reverse that ruling
judgment of the court below and order the fruits of the unlawful

entry suppressed.

POINT 5

THE “INEVITABLE DISCOVERY” DOCTRINE CANNOT EXCUSE THE
SEIZURE OF THE EVIDENCE.

The Fourth Amendment violation here cannot be excused by

the 1iInevitable discovery doctrine. This Court has recognized
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that a successful and inevitable discovery argument “requires
the government to proffer clear evidence “of an i1ndependent,
untainted investigation that inevitably would have uncovered the
same evidence” as that discovered through the illegal search.”
United States v. Haddix, 239 F.3d 766, 769 (6% Cir. 2001);
United States v. Dice, 200 F.3d 978, 986 (6™ Cir. 2000); United
States v. Leake, 95 F.3d 409, 412 (6% Cir. 1996).

There 1s no evidence 1in this record that police were
conducting an 1independent, untainted investigation aside from
the tip they received and their following the appellant and the
co-defendant to the motel room. Therefore, any evitable
discovery argument proffered by the government must Tfail as
well.

CONCLUSION

The “plain view” doctrine cannot be invoked in this case
because the criminal connection of the cigar was not
“immediately apparent.” Hart entertained only a suspicion that
the cigar actually contained marijuana when he entered the room
without a warrant to examine it. When an 1item appears
suspicious to an officer but further Investigation i1s required
to establish probable cause as to i1ts association with criminal
activity, the item is not immediately incriminating.
Accordingly, the court below should be reversed and the fruits

of the unlawful entry ordered suppressed.
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Even if the “plain view” doctrine could apply toward
seizure of the cigar, the exigent circumstances doctrine cannot
be i1nvoked to justify the warrantless entry. The police had
probable cause to obtain a warrant but instead watched the motel
room for 1 Y% hours and elected to proceed without a warrant.
The actions and decisions of the police alone alerted appellant
they were on his trail. Police cannot create exigent
circumstances to excuse the warrant requirement. Accordingly,
the court below should be reversed and the fruits of the Court
Amendment violation ordered suppressed.

Alternatively, even if the exigent circumstances doctrine
could be invoked, it authorized only the minimally intrusive
measure necessary to secure against evidence being destroyed -
not a search for evidence. Because police exceeded the scope of
the authorized, warrantless entry, the violated the Fourth
Amendment. Therefore, the court below should be reversed and
the fruits of the Fourth Amendment violation ordered suppressed.

Appellant did not consent to the police entry and their
warrantless entry cannot be excused on this ground.

The 1nevitable discovery doctrine cannot be i1nvoked to
sustain seizure of the evidence because there was no ongoing and
independent investigation of appellant that would have resulted

in discovery and seizure of the evidence.
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For the above and all reasons set forth herein, iIn the
Brief for Appellant and in the Reply Brief for Appellant, this
Court should reverse the district court and order the fruits of

the warrantless entry suppressed.

Respectfully submitted,

Robert L. Abell

271 West Short Street, Suite 500
P.O. Box 983

Lexington, KY 40588-0983
(859) 254-7076
COUNSEL FOR APPELLANT
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