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Can You Refuse To Hire A Felon?

By Andria Lure Ryan (Atlanta)

Imagine you are a hotelier hiring for a sensitive position — perhaps a
night auditor or purchasing clerk. Your practice is to conduct
criminal-background checks on all applicants, since almost, all of your
employees will have some access to your guests and their property.
During an initial phone interview the applicant reveals a significant
criminal conviction. He tells you that he was recently convicted of a felony
involving distribution of narcotics, served a short sentence and is currently
on probation.

You decide to reject the applicant. You base your decision on two
things — the recent timing of the conviction and the nature of the offense.
A night auditor will have access to cash, guest credit card information and
keys to guest rooms. A purchasing clerk will have ready access to
hundreds, if not thousands, of dollars of merchandise and supplies. You
reason that if the individual was willing to sell narcotics to make a buck,
he is too high a risk to put in close proximity to your and your guests’
money and possessions.

Not surprisingly, an acceptable criminal background is a qualification
required by many hospitality employers. The risk of a lawsuit for
negligence by a guest, visitor or co-worker if you hire an individual with
a serious criminal record, who then does harm, is too high not to take
reasonable preventive steps, such as a criminal-background check.

But in our hypothetical case, the applicant filed a charge of
discrimination with the Equal Employment Opportunity Commission
(EEOC) alleging race discrimination. The hotel’s defense is obvious. First,
since you conducted only a phone interview you did not know the
applicant’s race. Second, the decision not to hire the applicant was based
on a legitimate business reason. Unfortunately, the EEOC decided to
expand the scope of its inquiry and undertook an investigation
aimed at the hotel’s entire hiring practices including its use of criminal-
background checks — what the EEOC refers to as a ‘“systemic
investigation.”

The EEOC’s E-RACE Initiative

The EEOC has historically taken the position that an employer’s
policy or practice of excluding individuals from employment because they
have criminal conviction records is unlawful under Title VII of the Civil
Rights Act of 1964 unless the policy or practice is justified by a business
necessity.

The EEOC’s position is based on statistics showing that
African-Americans and Hispanics are convicted at a rate disproportion-
ately greater than their representation in the population which, in the
EEOC’s view, means that employment decisions based on criminal
conviction records have an adverse impact on African-Americans and
Hispanics. “Adverse impact discrimination” is defined as a “substantially
different rate of selection in hiring, promotion, or other employment
decision which works to the disadvantage of members of a race, sex, or
ethnic group.”

If an employer’s criminal-conviction policy has a disparate impact on
minorities, then the policy likely violates Title VII ... unless the employer
can demonstrate that the policy is job-related and consistent with business
necessity. According to the EEOC, an employer making an employment
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decision based on a criminal conviction must consider the following three
factors to meet this burden: 1) the nature and gravity of the offense; 2) the
time that has passed since the conviction or completion of the sentence;
and 3) the nature of the job held or sought.

The EEOC has recently shown renewed interest in background-check
policies, and employers in the hospitality industry have found themselves
the target of some of these systemic investigations. This is all part of the
EEOC’s E-RACE (Eradicating Racism and Colorism from Employment)
initiative, a program dedicated to strengthening the “EEOC’s efforts
to ensure workplaces are free of race and color discrimination.”
(http://www.eeoc.gov/eeoc/initiatives/e-race/index.cfm). One of the
EEOCs specific goals for the E-RACE initiative is to develop strategies for
addressing “21st Century manifestations of discrimination,” which the
EEOC identifies as including arrest and conviction records, as well as
other pre-employment hiring practices.

And the EEOC is serious about this initiative. Recently, Pepsi
Beverages agreed to pay $3.13 million, and provide job offers and training
to settle a case filed by the EEOC. The EEOC’s investigation revealed that
over 300 African-American applicants were adversely affected by Pepsi’s
criminal background policy. Under Pepsi’s former policy, applicants were
denied employment if they had pending arrests, even if they had no
convictions. Applicants with certain minor convictions were also denied
employment. The EEOC found Pepsi’s policy unlawful because it denied
employment based on records which the agency determined were not
relevant to the jobs.

State Law Issues

Both the EEOC and the federal Fair Credit Reporting Act (FCRA) set
forth the legal framework for the use of criminal records. Many state laws
place limitations on the use of both arrest and conviction records for
employment purposes. These laws range from restricting an employer from
asking about arrest records at all to limiting the use of conviction records
in making employment decisions.

For example, under California law, employers may not ask applicants
to disclose arrests that did not result in conviction and may not seek such
information from other sources. New York law allows employers to
consider criminal convictions only if the conviction bears a direct
relationship to the job, would create an unreasonable risk to property or to
the safety and welfare of the individual or the general public, or is related
to the state’s regulation of child-care facilities. Another example is
Massachusetts, where employers are prohibited from asking about any
misdemeanor convictions occurring five or more years before the
application for employment.

A Safer Approach

All employers, but especially those in the hospitality industry, that use
criminal-background checks extensively to protect their guests and
property should carefully review their current policies. Be certain to
consider the state law limits and assure that the credit reporting agency you
use is in full compliance with the FCRA and state laws. Your policy should
take into consideration the nature and gravity of the applicant’s offense,
the time that has passed since the conviction or completion of the sentence,
and the nature of the job for which you are hiring.

Continued on next page



Background Checks: There’s An App For That

But Are You Using It Correctly?

By Lawrence McGoldrick (Atlanta)

In January of this year, the Federal Trade Commission (FTC) issued
a warning to three companies that sell mobile applications (apps) which
provide background reports, including criminal record reports. The issues
are whether those apps and reports are covered by the Fair Credit
Reporting Act (FCRA), and whether the providers and their customers —
that would be you — are complying with the FCRA’s requirements.

The FTC letters were addressed to three providers of mobile apps
(Everity, Inc., InfoPay, Inc., and Intelligator, Inc.). The apps include the
Police Records app, the Criminal Pages app, and others.

Although the FTC said in the January letters that it had not determined
whether any violation of the FCRA had occurred “at this time,” the agency
encouraged the providers to “review your mobile applications and your
policies and procedures for compliance with the FCRA,” and that those
applications “may be in violation of the FCRA.”

The Basics

The FCRA imposes various duties on consumer reporting agencies,
entities that sell background reports for certain purposes (including
employment purposes or other statutory purposes). Among other duties,
the FCRA requires that such agencies take reasonable steps to ensure the
maximum possible accuracy of the information in such reports (which are
known as consumer reports).

The FCRA also imposes several requirements on employers who use
consumer reports. Those employer requirements include a disclosure-and-
authorization requirement, a pre-adverse-action notice requirement, and a
post-adverse-action notice requirement. The statute provides financial
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penalties for violations. These requirements don’t apply to those
employers who do their own background checks directly, but they do apply
when you use a third party — a consumer reporting agency — to compile the
information.

In the letters to the providers of such apps, the FTC wrote:

If you have reason to believe that your background reports
are being used for employment or other FCRA purposes, you and
your customers who are using your reports for such purposes
must comply with the FCRA. This is true even if you have a
disclaimer on your website indicating that your reports should
not be used for employment or other FCRA purposes. We would
evaluate many factors to determine if you had a reason to
believe that a product is used for employment or other FCRA
purposes, such as advertising placement and customer lists.

The Bottom Line

Exercise caution to ensure that any reports or other information used
by you or your managers in making employment decisions are properly
obtained and properly used in accordance with any applicable federal or
state laws, including both the FCRA and any applicable equal employment
opportunity laws.

For more information contact the author at
Imcgoldrick@laborlawyers.com or 404.231.1400.

Can You Refuse To Hire A Felon?
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Do not adopt or maintain a blanket policy or practice where you will
not hire anyone with a criminal record — felony or misdemeanor. And be
prepared to explain your decision not to hire any applicant because of
the applicant’s criminal record. In light of the EEOC’s focus on
these criminal-background checks in hiring decisions, hospitality
employers must strike a balance — protecting your guests, customers and
employees and maintaining a meaningful and legally defensible criminal-
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hard copy of the newsletters we have set up a couple of ways for you to
continue your subscription. You may email fp@laborlawyers.com, or fill out
the enclosed postage-paid form and mail it back to our Marketing
Department in Atlanta. Please indicate which of our newsletter(s) you want
to receive through the mail.

If you prefer to receive the newsletter electronically, you may also email
fp@laborlawyers.com or indicate your choice on the mail-in form — and be
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If you do not choose one or the other, and we have your email address, we

employment, civil rights, employee benefits, and immigration matters will change your subscription to an electronic one in March 2012.

We're interested in your opinion. If you have any suggestions about how we can improve the
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