
 On Thursday, January 10, 2013, the Sixth Circuit Court of Appeals, which 

governs Kentucky, rendered a pro-employee opinion, Keith v. County of Oakland, 

allowing a case to proceed under the Americans with Disabilities Act (ADA).  The facts 

involved a Plaintiff who was deaf and denied a lifeguard position because he needed a 

sign language interpreter.  The Plaintiff, who has been deaf since birth, passed the 

lifeguard training course with the assistance of an American Sign Language interpreter, 

who shared instructions.  The interpreter did not assist him in performing life-saving 

tasks, and he was offered a job as a wave pool guard.  The offer was rescinded after a 

doctor conducting the pre-employment physical found that the Plaintiff could not be a 

lifeguard because he was deaf.  Also, during the examination, the physician made off 

handed comments such as “he’s deaf, he can’t be a lifeguard.”  The physician also 

allegedly told the Plaintiff’s mother that he had to fail the Plaintiff because he is deaf and 

if something happens, the employer will come after him with a lawsuit.  

 The lower court granted the employer’s summary judgment motion finding that 

although the doctor did not make an individualized inquiry regarding the employee, the 

employer was the final decision-maker, and the decision was made adequately.  The court 

found that the employer did not violate the ADA because the Plaintiff failed to show he 

could perform the essential functions of the job.  And, any failure of the employer to 

engage in the interactive process was not an independent violation of the ADA. 

 The Sixth Circuit disagreed.  On appeal to the Sixth Circuit, the Court noted that 

Plaintiff had a cochlear implant, and when he wore an external sound transmitter he could 

hear noises like alarms, whistles and people calling him.  They also note that he is unable 

to speak verbally and communicated with sign language.  The Court went on to state that 

a jury could find that providing Plaintiff with an interpreter during lifeguard meetings and 

instructions was reasonable.  The opinion also questioned whether a consulting group 

advising the employer on aquatic safety made an individualized inquiry regarding 

Plaintiff’s ability to be a lifeguard.  “Indeed, the representatives testified that they could 

not provide an opinion regarding [Plaintiff's] ability to perform the essential functions of 

the position without seeing him in the actual work environment with the proposed 

accommodations in place,” the Sixth Circuit wrote. 

 Lesson Learned:    Employers must make an individualized inquiry about 

whether the employee can perform the essential functions of the job.  This extends to 

outside consultants who are relied upon.  Always engage the employee in the interactive 

process.  In this case, if the employer had contacted the Plaintiff to engage him in the 

interactive process, it would have learned that he can detect loud noises through his 

cochlear implant which might have changed their decision.  Also, ensure that those 

physicians performing the post-offer physical are aware of the ADA requirements and 

what the essential functions of the job entail.  

 For additional information on Employment or Labor Law issues,  

please contact TAMMY MEADE ENSSLIN at 859-368-8747.  

 

DISCLAIMER 

 These materials have been prepared by Tammy Meade Ensslin for informational purposes only.  

Information contained herein is not intended, and should not be considered, legal advice.  You should not act 

upon this information without seeking professional advice from a lawyer licensed in your own state or country.  

Legal advice would require consideration by our lawyers of the particular facts of your case in the context of a 

lawyer-client relationship.  This information is not intended to create, and receipt of it does not constitute, a 

lawyer-client relationship.  A lawyer-client relationship cannot be created until we consider potential conflicts of 

interest and agree to that relationship in writing.  While our firm welcomes the receipt of e-mail, please note that 

the act of sending an e-mail to any lawyer at our firm does not constitute a lawyer-client relationship and you are 

not entitled to have us treat the information contained in an e-mail as confidential if no attorney-client 

relationship exists between us at the time that we receive the e-mail.  The materials presented herein may not 

reflect the most current legal developments and these materials may be changed, improved, or updated without 

notice.  We are not responsible for any errors or omissions in the content contained herein or for damages 

arising from the use of the information herein. 

Kentucky Law requires the following disclaimer:  THIS IS AN ADVERTISEMENT. 

Kentucky Law does not certify legal specialties. 
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