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• April L. Besl is an attorney with the law firm of Dinsmore & Shohl in Cincinnati 
Ohio.  She focuses her practice on intellectual property issues including 
trademarks, copyrights, trade secrets, social media, and internet law and has 
extensive experience assisting clients with emerging issues related to the 
impact of social media, the web, and technology on their business and 
marketing strategies.

• April has given multiple presentations on the intersection of the law and 
social media to legal professionals, businesses, and students.  She was also 
quoted in the Cincinnati Business Courier article, “Meet Your Latest 
Facebook Friends:  Your Boss, His Boss” and was featured in the “Fifth Third 
Business Beat” TV program that originally aired on CET-PBS on Friday, June 
5, 2009, discussing the ways in which business owners and management 
can protect their companies when employees are using social networking 
sites.
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Overview – Why Do You Care?
• (1) Social Media is the fastest growing communication medium EVER!

• (2) Social Media impacts EVERY facet of your brand.

• (3) Marketing campaigns are becoming more interactive and demanding 
quicker action – putting greater pressure on in-house counsel.  
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What to Know
• (1)  We Are Not Just Talking About Infringement of Your Trademarks on 

Social Media

• (2) Your Brand Is On Social Media – Even If YOU Are Not!

• (3) The Risks Are Not Only External, But Internal

• (4) Each Social Media Site Has Its Own Takedown Procedures

• (5) The Issues Associated with Social Media Change Rapidly
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It’s More Than Just Infringement
• When Dealing with Social Media You Have to Think Outside the 

Traditional “Norms” of Trademark Enforcement. 

• Don’t Just Look for Infringement on Social Media 

• Look for Things That Can Significantly Impact The Brand as a Whole.  

• Don’t Just Think of the Negatives

• You Can Even Use Social Media to Obtain Information and Insight 
About Your Brand and The Public’s Opinion of Your Brand
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Your Brand is Out There
• Even If You Are NOT!

• Customers Are Talking About Your Brand on Social Media

• Competitors Are Talking About Your Brand on Social Media

• Potential Clients Are Talking About Your Brand on Social Media

• Potential Employees Are Talking About Your Brand on Social Media

• The Press is Talking About Your Brand on Social Media
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The Risks Are Not Only External
• Employee Use of Social Media Websites Can Have a Significant Impact on Your 

Trademarks and Your Brand As a Whole

• Employees Can Create Trouble By Saying Things On “Behalf” of the Company

• Employees and Representatives Can Say Things on Social Media Sites That 
Create Controversies and Negative Consequences on the Brand

• Authorized Employees Can Inadvertently “License” Images to Social Media 
Sites

• Employees Can Disclose Confidential Information Without Realizing It
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Social Media Site Procedures
• Each Site Has Its Own Takedown Procedures

• Digital Millennium Copyright Act Takedown Notices Only Work for Copyright

• Some Takedown Policies Require Registered Trademarks (e.g. Twitter) 

• Use Creative Methods to Takedown Infringing Sites – Like False Impersonation

• Learn the Buzz Words in Filing Takedown Notices
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The Issues Change Rapidly
• You Can’t Just Protect Against One Issue and Drop Your Guard!

• Examples of Recent Social Media Issues Include: 

• .XXX Domain Names

• Twittersquatting

• Facebook Usernames 

• It Goes Beyond Just Searching, It Is Being Aware of New Technologies, Products, and 
Applications and How They Can Be Used Against Your Brand and Your Business
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You Can’t Fight Parody Accounts
• Parody Accounts Are Growing in Popularity on Social Media Sites – Especially Twitter

• Celebrities, Popular Characters, Politicians, and Spokespersons Are Being Targeted

• Most Social Media Sites Recognize Them As Valid and Will Not Take Them Down

• Most Are For Humorous Purposes But Some Are For Political and Social Statements

• Fighting Them Can Be More Negative Than Joining in the “Fun” or “Humor”
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There is an Impact
• (1) Genericide of Trademarks  

• (2) Loss of Control of Brands

• (3) Know Who You Want Holding the “Keys”

• (4) Picking the Right Strategy

• (5) Going Forward Without a Social Media Policy
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What It Means for the Company
• Genericide is a Bigger Danger Than Ever

 The fast moving pace of social media can make it harder to avoid genericide 
– it is harder to turn the tide of public opinion than with traditional advertising!

 How to Fight Genericide:

 Monitoring of Usage of Your Mark (E.g. Hash tags)

 Training of Consumers – On a More Frequent Basis 
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What It Means for the Company
• Loss of Control of Brand

• If not properly managing brands on social media you are giving up control.

• Leads to one major concern is naked licensing!

• Social media inherently requires some loss of control, but you can manage that loss 
of control and even control the conversation!

• Monitoring the conversation allows you to control the conversation and respond to 
issues customers have with your brands. 

• It also lets you know what your competitors may be saying!
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What It Means for the Company
• Know Who You Want Controlling the “Keys” to Your Brand

• There is risk in hiring social media companies to run your brands. 

• You can create a “disconnect” with your target audience if they know the 
posts are “fake” from celebrities, representatives, or others that are part of 
your brand.  

• If you can manage the risk, and create safeguards, the benefits of using an 
outside firm with expertise can be substantial.  
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What It Means for the Company
• Important to Select the Right Strategy for Your Brand on Social Media

• Selecting the Right Strategy Applies Not Only to Enforcement and
Protection, But Use.

• Failure to Enforce Can Equal Defenses in the Future
• Failure to Prosecute
• Abandonment
• Laches
• Weakness of Mark
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What It Means for the Company
• Important to Select the Right Strategy for Your Brand on Social Media

• Enforcement and Protection

• Takedown Notices Filed Regularly

• Respond to Fix Problems: Time Warner Cable, Coke, Dell

• Company Strategy for Social Media

• Necessary to Determine Strategy, Customer Base, Culture and Sites That Match 
Those Items

• Don’t Just Jump In – Jump In Strategically
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What It Means for the Company
• Moving Forward Without a Social Media Policy in Place is Dangerous

• Social Media Policies are Necessary to Protect the Company Against Improper Use 
By Employees. 

• Example: Delta Flight Attendant
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What It Means for the Company
• Social Media Policy Terms

• Keep It Positive → Focus on “Can Do”

• The goal is not to foreclose use of social media but to ensure that 
use is in harmony with organization. 

• The Policy Must Have “Teeth”

• Make it clear that failure to comply can lead to disciplinary action, 
including termination
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What It Means for the Company
• Recommended Terms

• Encourage Honesty in Postings

• Require Respect to Other Employees, Clients and Competitors of the Organization

• Address Cyber Bullying, Hacking, Fraudulent Conduct, Harassment, and Unethical 
Behavior

• Responsibility of Employees When Acting As Representative of Organization

• Address Disclosure of Confidential or Proprietary Information of Organization
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What It Means for the Company
• Recommended Terms

• Include Provisions Regarding Revenues, Future Business Plans, Share Prices, And 
Other Financial Information (Especially for Publicly Traded Companies)

• Detail Intellectual Property Concerns Including Use of Company IP and Third-Party 
IP

• Any Site Specific Rules (Ex. LinkedIn Recommendations, Wikipedia Entries)

• Provisions Governing Virtual Worlds
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Case Studies
• Case Study # 1 – Red Cross’ Twitter Success

• Case Study #2 – Chrysler’s Twitter Blunder

• Case Study # 3 – P&G’s Old Spice Success Story
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Red Cross’ Twitter Success
• If Handled Correctly, The Impact of Social Media Mistakes Can Be Less 

Problematic!

• American Red Cross Dealt With Its Own Social Media Faux Pau in February 
of This Year 

• American Red Cross Social Media Representative Accidentally Tweeted 
Something on The Red Cross Page Thinking It Was Her Own….
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Red Cross’ Twitter Success
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Red Cross’ Twitter Success
• The Red Cross Realized the Mistake and Removed The Tweet, Replacing 

It With…
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Red Cross’ Twitter Success
• What Could Have Been a Marketing Nightmare Actually Had a Happy 

Ending

• Dogfish Head Brewery Encouraged Donations from Its Customers and
Many Followed Through

• Red Cross Followers Also Pledged Donations Appreciating the Humor of 
the Situation
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Chrysler's Twitter Blunder
• But Not All Twitter Gaffes Will Necessary Lead to The Same Happy Endings.

• For Example, Last Week, A Strange Tweet Appeared on the Chrysler Twitter 
Page…
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Chrysler's Twitter Blunder
• The Tweet Was Quickly Deleted and Replaced By An Apology from Chrysler…

• However, Insiders At the Company Let Slip to the Media That It Was in Fact An 
Employee of the Social Media Agency in Charge of Chrysler’s Twitter Page That Had 
Posted a Tweet Thinking It Was Their Own Personal Account 
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Chrysler's Twitter Blunder
• The Employee Was Fired by the Agency But It Brings Up the Question 

Once More…

Who Do You Want Holding the Keys to Your Social Media “Engine?”
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P&G’s Old Spice Success Story
• Everyone Has Seen the P&G Old Spice Commercials
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P&G’s Old Spice Success Story
• P&G Used the Success of the Commercials on Social Media to Build Up the 

Brand 

• The Social Media Campaign is Hailed as One of the Best Ever

• The Series of “The Man Your Man Could Smell Like” Videos Were Released on 
YouTube and Publicized on Other Social Media Platforms

• YouTube Views Are in the Millions and the Old Spice Twitter Account 
Accumulated Tens of Thousands of New Viewers
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P&G’s Old Spice Success Story
• Live Tweeting Sessions With the “Old Spice Guy” Further Drove the Campaign

• In-House Counsel Balanced Loss of Control, Quick Decisions and Immediate 
Impact of Such a Campaign

• In the End, Even Though the Brand Itself Was Never Prominently Highlighted, it 
Gained Recognition, Prominence, and Popularity

• Translating to Success and Sales for P&G
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FAQs
• If I cut off access to social media sites for my employees that fixes the issue right?

• Ignoring bad comments on social media sites is better than responding.

• Should monitoring be done in-house or by outside parties? 

• I need to be on every social media site to be effective. 

• Facebook is for kids and personal use – not businesses. 

• Social media moves fast, so results from our use should be instant. 

• Social networks are only used by younger people. 

• A social media presence is only useful for selling consumer products. 

• Once a page is set up, you don’t have to post regularly.  

• I can just post press releases on Twitter and that is enough. 
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Conclusions
• Determine with Business What Kind of Culture and Presence Your 

Organization Wants to / Should Have on Social Media. 

• Monitoring and Enforcement is Key to Success.

• Draft and Implement a Social Media Policy Yesterday.  
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Thank You
WARNING:  This seminar is meant for educational purposes only.  Content is Property of April L Besl and Dinsmore & Shohl LLP.  

No use permitted without consent.  For office use only.  Reproduction strictly prohibited.  Any resemblance to real persons 
living or dead is purely coincidental.  No other warranty expressed or implied.  Not responsible for direct, indirect, incidental or 
consequential damages resulting from any defect, error or failure to perform.  Void where prohibited.  Some assembly may be 
required.  Batteries not included.  Contents may settle during shipment.  Use only as directed.  Do not use while operating a 
motor vehicle or heavy equipment.  This is not an offer to sell securities.  Apply only to affected area.   May be too intense for 
some viewers.   Do not stamp.  Use other side for additional listings.   For recreational use only.   If condition persists, consult 
your physician.   No user-serviceable parts included.  Subject to change without notice.  Times approximate.  Simulated 
pictures.  No postage necessary if mailed in the United States. Please remain seated until the ride has come to a complete 
stop.  Breaking seal constitutes acceptance of agreement.  Contains a substantial amount of non-tobacco ingredients.  Colors 
may fade.   Not affiliated with the American Red Cross.  Drop in any mailbox.  Edited for television.  Keep cool and process 
promptly.  Post office will not deliver without postage.  List was current at time of printing.  Return to sender, no forwarding
order on file, unable to forward.   At participating locations only.  Penalty for private use.  Substantial penalty for early 
withdrawal.  Do not write below this line.  Lost ticket pays maximum rate.  Your canceled check is your receipt.  Place stamp 
here.  Avoid contact with skin.  Sanitized for your protection. Be sure each item is properly endorsed.  Sign here without 
admitting guilt.  Employees and their families are not eligible. Beware of dog.  Limited time offer, call now to ensure prompt 
delivery.  You must be present to win.  No passes accepted for this engagement.  No purchase necessary.  Use only in a well-
ventilated area.  Keep away from fire or flames. Check here if tax deductible. Some equipment shown is optional. Price does 
not include taxes. Not recommended for children.    No solicitors.  Driver does not carry cash.  Some of the trademarks 
mentioned in this product appear for identification purposes only.  Objects in mirror may be closer than they appear.  Record 
additional transactions on back of previous stub.  Do not fold, spindle or mutilate.  No transfers issued until the bus comes to a 
complete stop.  Package sold by weight, not volume.  Your mileage may vary.  This supersedes all previous notices. Copyright 
2011 April L. Besl. All rights reserved. No Duplication without express written permission. Take two aspirin and consult 
physician immediately.
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