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Gambling on the Employee/lIndependent Contractor Issue?

By Jewell Lim Esposito on October 25, 2011

Welcome to the Worker Classification Casino!

First, the IRS is scrutinizing the employ/independent contractor issue -- and
offering a very nice settlement program to encourage companies to prospectively
classify as "employees" workers who they improperly classified as "independent
contractor." See our earlier blog piece about the IRS's new program at 2011
Voluntary Amnesty Employee Classification.pdf.

Second, the Department of Labor and 11 state governments (Connecticut, Hawaii,
lllinois, Maryland, Massachusetts, Minnesota, Missouri, Montana, New York, Utah and Washington)
are working together to fight improper classification of workers as "independent contractors."

And now, California -- who is NOT a state listed above -- has enacted legislation effective for the new
calendar year that imposes as high as a $25,000 per violation penalty for companies who willfully
misclassify "employees” as "independent contractors.” See CA Penalties.pdf.

The federal government and state legislatures send a clear message: misclassification is
wrong.

Companies should expect challenges not only from the federal and state governments, but plalntlffs
lawyers who can use "whistle blower" statutes
to coax employers to confront the statutory
penalties (at least in California), wage-and-hour
liability, federal/state employment taxes, and
ERISA obligations.

Companies must grapple with the worker
classification issue now. To not do so is to take a
big gamble, with very bad odds.
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Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946. A
"Go To" Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corporations and small companies
across the country. Its attorneys are consistently rated as top lawyers in their practice areas by sources such as Chambers USA,
Martindale-Hubbell, and Top One Hundred Labor Attorneys in the United States, and the firm is top-ranked by the U.S. News &
World Report/Best Lawyers Best Law Firms survey. More than 130 lawyers partner with clients to provide cost-effective legal
services and sound preventive advice to enhance the employer-employee relationship. Offices are located in Alabama,
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