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FEDERAL TRADE COMMISSION SETTLES INVESTIGATION OF
GOOGLE, INC.’S BUSINESS PRACTICES

On January 3, 2103, the Federal Trade Commission (“FTC”) issued a Statement regarding its
enforcement action against Google, Inc. (“Google”), ending an investigation into whether the
Corporation’s internet search practices were anti-competitive, constituting violations of Section 5 of
the Federal Trade Commission Act, 15 USC § 45. The settlement raises the prospect that smaller actors
in industries that rely heavily on standardized technologies which may be patented will have easier
access to necessary intellectual property rights, thus decreasing barriers to entry while at the same time
facilitating efforts to stay at the industry’s technological forefront.

One of the key issues in the investigation was whether Google, and its subsidiary Motorola Mobility,
Inc. (“Motorola’), committed anticompetitive conduct by allegedly breaching commitments to license
its standard-essential patents (“SEPs”) on fair, reasonable, and nondiscriminatory (“FRAND”) terms.
A standard-essential patent is a patent claiming an invention that must be used to comply with a
technical standard in a given industry. In the present investigation, the SEPs at issue covered
smartphones, tablet computers, and video game systems. Allegedly, Motorola breached its licensing
commitments by seeking injunctions against willing licensees of the relevant SEPs. Google, upon its
purchase of Motorola in June, 2012, allegedly continued this conduct.

In the view of many commentators, the FTC ruling was extremely favorable for Google. The
settlement required Google to sign a consent order, agreeing to withdraw its claims for injunctive relief
based on all standard-essential patents to which it owes a FRAND licensing obligation.

The FTC believes that the proposed settlement in this matter will set a new standard for the resolution
of licensing disputes regarding standard-essential patents by reducing the time and cost associated with
amassing patents for “purely defensive purposes in industries where standard-compliant products are
the norm.” The FTC held that the threat of injunctive relief in matters dealing with FRAND-
encumbered SEPs has the potential to cause substantial harm to competition, consumers, and
innovation in the United States. The reason, they stated, is that the threat of injunctive relief could lead
to royalty payments to the patent holder which are greater than the economic value of the technology
in the industry, which can in turn trickle down to create higher prices for the end consumer.

Apparently, the FTC’s hope is that the Proposed Order, when accepted by the Court, will protect the
integrity of the FRAND licensing process by deterring holders of standard-essential patents from
unilaterally defining the terms of FRAND licensing agreements, and that it will create a guideline for
the resolution of similar SEP licensing disputes moving forward.
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Interestingly, there was a disagreement among the FTC commissioners as to whether the actions taken
by Google and Motorola would be actionable under Section 5 of the Federal Trade Commission Act.
The majority found that the matter would have supported claims for unfair acts and unfair methods.
Commissioners Rosch and Ohlhausen, however, believed that the actions at issue here were beyond the
scope of authority ultimately exercised by the FTC. Because the investigation was settled through a
Proposed Order, a final determination on this issue was not required.

Finally, notably absent from this ruling was any action by the FTC against Google’s alleged antitrust
violations by manipulating its search results to favor, and give priority on the vertical results page to,
its own services. The FTC held that any bias in Google’s search results did not hurt competition or
consumers served, even if it may have hurt an individual competitor.

*kk

The foregoing is merely a discussion of the Federal Trade Commission’s settlement with Google Inc. regarding
its unfair competition claims of Google's FRAND violations. If you would like to learn more about this topic or
how Pryor Cashman LLP can serve your legal needs, please contact Jeffrey C. Johnson at
[johnson@pryorcashman.com, James R. Klaiber at jklaiber@pryorcashman.com, and Ryan S. Osterweil at
rosterweil(@pryorcashman.com.
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