
What exactly is an
“ACCI ent?”
Conflicting decisions have
made the interpretation
about as clear as mud
BYDANIEL STRIGBERGER

When I was grow-
ing up in Toronto, my
family would often
drive through the City
to get from Point A
t0 B. Unfortunately,
there were timeswhen

wewould drive past an automobile ac-
cident scene. I remember my mother
always saying, “l sure hope no onewas
hurt in that accident.” Now as an in-
surance lawyer,whenever I see an ac-
cident (which may result in a new file),
I usually say, “I sure hope no one was
hurt (toomuch) in that accident.”
Today, more often than not with a

new automobile Claims file, I receive a
request to provide a legal opinion as to
whether the claimant was involved in
an “accident.” These files usually in-
volve incidentswhere a claimant had a
slip/trip and fall near an automobile.
In some cases, an individual has done
maintenance work on a vehicle and
has been injured. (Rarely, fortunately,
they are shot at in their vehicles). As
I analyze these cases, I find that my
mother is never able to help me on
those files.
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The reason why automobile insur-
ers ask these questions is that a Claim-
antwho seeks statutory accident bene-
fits from an insurermust establish that
they were involved in an “accident”.
Luckily for us, section 3 (1) ofthe SABS
defines “accident”, as follows:
“’Accident’ means an incident in

which the use or operation of an au-
tomobile directly causes an impair-
ment or directly causes damage to any
prescription eyewear, denture, hear-
ing aid, prosthesis or other medical or
dental device.”
In otherwords, for an accident ben-

efits claimant to have been in an “ac-
cident”, he or shewould have to prove:
1. There was an incident involving an
automobile; and

2. The use or operation of an automo-
bile directly caused the impairment.
T0 an outsider, this definition

might seem simple and clear enough
for claimants and the industry to
handle. A pedestrian struck by a car
would have access to accident benefits.
S0 would an occupant of a truck or a
motorcycle involved in some sort of
collision.Mymother would agree.

However, there has been a number
of arbitration decisions over the years
from the Financial Services Commis-
sion of Ontario (FSCO) that would
make anyone—even those people who
have never seen an automobile—ques-
tion whether they also qualified for
accident benefits. Who would have
thought that an inebriated 62-year-old
man injured while doing a headstand
against a stripper pole, in the back of
a moving limousine bus, would be
found to have been in an “accident?”
(See lA/hipple v.Econonzical Mutual In-
surance Ca, 2011).
Sohow are automobile insurers and

their lawyer supposed to apply this
“clear as mud” definition? (Often in
circumstances where truth is stranger
than fiction). In some cases, I get asked
whether the vehicle in question is an
“automobile,” but that is a topic for an-
other article.
Asa historymajor, I feel compelled

to explain how we got here: The Bill
164SABS defined “accident” to include
those incidents where an automobile
directly or “indirectly” caused an im-
pairment.With the introduction of the
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Bill 59 SABS, the Legislature narrowed
the definition by removing the word
“indirectly” from it.
Defining “accident” has been the

subject of debate ever since the Bill 59
SABS narrowed the definition Of“acci-
dem.” The Court ofAppeal set the Bill
59 era test in Chisholn: v.LibertyMu-
tual Group and in Greenhalgh v. ING
Halifax IrzsurarxceC0.‚ as follows:
1)Did the incident arise out of the use
Or Operation of an automobile (the
“purpose test”); and

2)Did such use Or Operation of an an-
tomobile directly cause the impair-
ment (the “causation test”)?
In Greenhalgh, the causation test was

broken down into two further tests:
1)Was the use or Operation of the ve-
hicle a causeOfthe injuries?

2) If the use Or Operation Ofa Vehicle
was a causeOfthe injuries,was there
an intervening act or intervening
acts that resulted in the injuries that
cannot be said to be part of the “or-
dinary course of things?” In that
sense, can it be said that the use or
Operation Ofthe Vehicle was a “di-
rect cause” of the injuries?
With that in mind, consider the

following facts (from real-life cases
stemming from accidents after No-
vember l, 1996). Decide for yourself
whether the following claimants were
involved in an “accident” (answers are
below):
(A) The applicant was attempting to

repair his wife’s van inside his garage.
In the process, he removed the Van’s
gas tank to access the fuel pump. An
arc from an air compressor inside the
garage ignited the gasoline vapours
and resulted in the applicant receiving
burns to his head andbody.

(B) The applicant was watching
his Vehicle being repaired at a ga-
rage.While he was watching, gasoline
spilled from the gas tank ofhis Vehicle
and ignited, causing him injuries.
(C) The applicant decided to stop

for gas at a station and check his Vehi-
cle’s tires. He was injured after falling
On sorne ice at the gas station.
(D) The applicant drove t0 a Ca-

nadian Tire store to purchase the new
wiper blades. She parked her car in
the lot without incident and walked
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into the storewithout incident.On her
way back to her car butbefore arriving
there, and at least 20 feet from it, she
slipped and fell On the ice that had ac-
cumulated in the lot.
(E) The applicant was one in a

group of cyclists training for a char-
ity event. One of the roads on the
route was blocked. Their ride guide
led them to the sidewalk and directed
them to follow him in a single file.
While travelling east on the sidewalk,
the cyclists encountered a parked
automobile. While manoeuvring
around this automobile, the applicant
fell off her bicycle and sustained in-
juries.

There has been a
number of arbitration
decisions over the years
from the Financial

Services Commission
of Ontario (FSCO) that
would make anyone—
even those people who
have never seen an

automobile—question
whether they also
qualified for accident

benefits.

More recently, in Domitzion of
Canada General Insurance Conzparly
v. Prest (2013 ONSC 92), the claimant
had parked his Vehicle in his parking
spot at his residence in order to wash
it. He exited the Vehicle and walked to
the end ofhis car. He then tripped over
a concrete curb that “sticks out” from
thewall of the parking garage. He stat-
ed his right handwas touching the car
when he tripped. There was n0 issue he
suffered an impairment as a result Of
the incident.
As a result of the incident, Prest

applied to Dominion for accident
benefits. Dominion then sought a de-
termination in Court as to whether
the clairnant was involved in an ac-
cident. The judge found that Prest

failed to meet the “purpose” test. He
held that the incident or accident did
not result from the ordinary andwell
known activities to which automo-
biles are put. The judge ruled that at
the time of the incident the vehicle
was neither being used nor operated
(it was parked).
The judge noted: “Aparking spot at

One’s residence is typically where a car
is putwhen there is no intent to use it."
He also found that the causation test
was not rnet. He found that the car’s
use had ended without injury. The
trip-and-fallwas an intervening act.
SOhow then do weapply the law to

the facts?
It is apparent in the case law that

each case is fact specific. When pre-
sentedwith an unusual clairn, insurers
should investigate the incident early in
the claims process and collect as much
information as possible about how the
incidentOccurred.
It is important t0 remember that

not every Slip and fall in a parking lot
will be considered t0 be an “accidentf
Not every explosion in a garagewillbe
considered to be an “accident.” And
hopefully not every incident involving
a limousine stripper pole will be cOn-
sidered an “accident.”

Answers: A —No acciderzt -- Khan
v. Certas Direct Insurance C0.‚ [2008]
O.F.S.C.D. No. 120 (FSCOArb.)

B—Accident -- Umer and (Lloyd’s)
Narr-Marine Urlderwriters, [2003]
O.F.S.C.I.D. No. 52 (FSCOArb.)

C—Accident -- Saad v. Federatior:
Insurance Co. ofCanada, 2004 Car-
swellOnt 6040 (FSCOApp.)

D—Noaccident --Nickersonv.Secu-
rity National Insurarzce Co., 2012 Car-
swellOnt 15737 (FSCOArb.)

E—Acciderlt —-DiMarco v. Chubb
InsurarxceCo. ofCarxada, 2012 Carswel-
lOnt 1946 (FSCOArb.)
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