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11 Employer FAOs (No. 7): Should the "ugly" be protected from discrimination?

Robin E. Shea on September 02, 2011

OK, | admit it. This was not a "frequently asked question” until recently, after the New York Times ran a piece
by a University of Texas economist who argued that the anti-discrimination laws should protect ugly people.

Since that time, this ridictlous highly creative suggestion has been blogged and tweeted about everywhere, so
| would say that it now qualifies as a true "FAQ." In any event, | can't resist the opportunity to blog about it.

There are at least three reasons why this is one of the worst ideas ever. (Which isn't to say that it won't
become the law someday):

1) It confuses cause and effect. "Studies have shown" that good-looking people make more money than
homely people. | have no doubt that this is statistically true. But are these homely folks making less money
because they're homely, or are they homely because they are making less money? | suspect (statistically
speaking, of course) that the latter is more often the case. If you grew up in an affluent background, you are
much more likely to have eaten nutritious meals, had regular fresh air and

exercise, been able to afford to go to the doctor and the dentist for check-ups, ROUND
worn braces to straighten your teeth, taken prescriptions for your teenage
acne, and all of those other little things that help create an attractive adult (or 7

minimize unattractiveness). Of course, that affluent, well-nourished
background also means you are more likely to get good grades in school, go
to a good college, continue your education beyond college, ace your
SATs/GRES/LSATs/MCATSs, and have connections that will allow you to get a
good job or run a successful business. Not to mention that you will also be
able to afford nice-looking clothes and good haircuts.

| admit that this is not fair, but if I'm correct, it shows that any "appearance
gap" is probably a result of factors other than employment discrimination. And
if so, then why burden employers with yet another anti-discrimination requirement, and one that is so nebulous
and subjective?

2) Even if "ugly discrimination" were the cause of the "appearance gap," how in the world would an
anti-ugly-discrimination law be enforced? Yes, maybe some people look so bad that everyone can agree
that they're ugly. (Except their mothers.) But how about all those people who aren't ugly but aren't beautiful?
Maybe they don't have enough hair. Maybe they're overweight, or skinny. Maybe they're the wrong height.
Maybe they wear thick glasses. How do we draw the line between the less-than-ideal and the truly ugly? And,
anyway, don't the less-than-ideal face "discrimination” all the time? And how do we distinguish between "ugly
discrimination” and "making a less-than-favorable impression in a job interview"?

(I realize that this is so obvious it doesn't even need saying. Blame the professor and the NYT.)

3) We don't even need such alaw. The ADA already protects individuals who are "regarded as" having
disabilities, and the other laws protect against discrimination based on racial/ethnic/age-based/other
appearance characteristics. A classic example of "regarded as" discrimination under the Americans with
Disabilities Act that was given by the EEOC way back in the early 1990's involved a person who had a
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disfiguring scar on his face. Although he was not disabled in any respect, the EEOC said he could have a
"regarded as" claim under the ADA if people treated him as if he were disabled.

In addition to the ADA, the other anti-discrimination laws would protect an individual from discrimination based
on standards of attractiveness based on race, sex, nationality, age (this is a big one) . . . and even religion, if it

applies (for example, in the case of a head scarf, facial hair, or a tattoo that was a requirement of one's
religion).

The current standards set the bar on "ugly discrimination" high enough that it's possible to enforce it with some
degree of consistency and objectivity. Anything lower is asking for trouble.

I cannot improve on fellow blogger Jon Hyman's take on it:

"In all seriousness, Professor [name deleted - | don't want to encourage him!], you got your name in the
Sunday Times. Now go back to Austin and never let this silliness see the light of day again. Thank you."

OK. Rant over. Thanks for letting me share.

FAQ No. 1: What exactly is this "interactive process" that we hear so much about?

FAQ No. 2: "What does 'right to work' mean?"

FAQ No. 3: When do | have to start saving electronic evidence?

FAQ No. 4: Should | offer harassment training to rank-and-file employees? Isn't that just asking for trouble?

FAQ No. 5: Is there any difference between light duty and reasonable accommodation?

FAQ No. 6: We don't have a union. Do | still have to display that new NLRB poster?

Don't forget to send me your own employer FAQs! And don't forget, if you vote for Pedre Employment & Labor
Insider, all of your wildest dreams will come true.

Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946. A
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across the country. Its attorneys are consistently rated as top lawyers in their practice areas by sources such as Chambers USA,
Martindale-Hubbell, and Top One Hundred Labor Attorneys in the United States, and the firm is top-ranked by the U.S. News &
World Report/Best Lawyers Best Law Firms survey. More than 130 lawyers partner with clients to provide cost-effective legal
services and sound preventive advice to enhance the employer-employee relationship. Offices are located in Alabama,
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Virginia and Wisconsin. For more information, visit www.constangy.com.
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