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“What | truly appreciate about working
with the Meritas network is knowing that,
no matter which Meritas firm | engage,
I’'m going to get excellent work and
superb service.”

Meredith Stone

Vice-President General Counsel Americas
NACCO Materials Handling Group, Inc.
(NMHG)
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ABOUT THIS GUIDE

Employee rights when businesses are sold/
transferred in Europe stem largely from the EU
Acquired Rights Directive (Directive 2001/23).

So it is no surprise that there are similarities and

The consequences of a refusal by employees to be
transferred;

Sanctions imposed for failure to inform and
consult and for dismissing by reason of a transfer;
Rules in relation to small/micro employers.

common themes across European jurisdictions,
namely; In the Middle East and Africa the law is different again.

* The automatic transfer principle (automatic
transfer of employees from the old to the new

The purpose of this guide is to give HR managers,

in-house legal counsel and commercial managers an
owner, along with their contractual terms); overview of employee rights and employer obligations

* Protection against dismissal by reason of a when businesses are transferred, so they can better
transfer; negotiate and implement cross-border transactions,

* Employer obligations for employees (or their but also more effectively manage staff transferring in
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representatives) to be informed (almost all
countries) and consulted (most countries) in
relation to the transfer.

However, there are still many differences across

and out of different jurisdictions.

The guide answers four key questions:
I. Do employees automatically transfer to the buyer

when a business is sold?

European jurisdictions, including; 2. Are there information and consultation (or other)
obligations?
* Variation in the definition of a transfer of a 3. Can a buyer change employees’ terms and
business/service to bring it within the scope of conditions after a sale?
the acquired rights regime (in many countries 4. What are the sanctions against non-compliant

this will go beyond just a straight forward
business sale).

employers?
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www.fcblegal.com

Ms.Alexandra Almeida Mota
Tel: +351 21 358 7500
aam@fcblegal.com



WHEN A BUSINESS IS SOLD?

1.DO EMPLOYEES AUTOMATICALLY TRANSFERTO THE BUYER

Pursuant to the Portuguese Employment
Code, there is a transfer of an
undertaking when there is a change

of ownership of an undertaking or
establishment or part of an undertaking
or establishment that constitutes an
economic unit, regardless of its cause
(e.g. sale, break-up, merger).

An economic unit is defined by law as
an organised set of resources aimed at
the pursuit of a principal or ancillary
economic activity.

The law expressly sets out that the
assignment or the retrocession of

the right to run a business that is an
undertaking, establishment or economic
unit is also considered to be an
undertaking transfer.

Whenever an undertaking is transferred
and is expected to maintain its
functioning identity, there is an automatic

assignment of the employees to the
transferee, except for those that have
been temporarily moved to work

in the undertaking. The contractual
terms and conditions that governed
the employment relationship with
the transferor should be maintained
irrespective of the transfer of the
undertaking.

Therefore, the transferee automatically
assumes the transferor’s rights and
liabilities as soon as the transfer of the
undertaking is concluded. This automatic
effect cannot be objected to by the
transferee nor waived by means of an
agreement with the transferor.

Notwithstanding the above, during

the year following the transfer of the
undertaking, the transferor and the
transferee are jointly and severally liable
for the payment of the employees’
entitlements, which have become due
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before the transfer.

However, the transferee is entitled to
require the transferor to reimburse the
amounts the former was called to pay
by the employees.

Furthermore, any collective bargaining
agreement to which the transferor was
bound, applies to the transferee until

it expires or, at least, during the 12
months following the transfer, except if
another collective bargaining agreement
commences to apply to the transferee in
the meanwhile.

It should also be highlighted that liability
for paying any fines imposed on the
transferor by the Portuguese Working
Conditions Authority for a breach of
employment law is assigned to the
transferee (the transferee is, however,
allowed to require the transferor to
reimburse the amounts paid).



PORTUGAL
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2. ARETHERE INFORMATION
AND CONSULTATION (OR OTHER)
OBLIGATIONS?




4. WHAT ARETHE SANCTIONS
AGAINST NON-COMPLIANT
EMPLOYERS?

3.CAN A BUYER CHANGE
EMPLOYEES’ TERMS AND

CONDITIONS AFTER A SALE?

Existing employment agreements are
automatically transferred to the transferee,
who is bound to comply with the same
conditions as apply to the transferor.

Nevertheless, this does not prevent the
transferee from changing some limited aspects
of the employment relationship where the

law or the applicable collective bargaining
agreements generally allow the employers to
unilaterally alter the terms under which work
is rendered by the employee (e.g. workplace
changes or the definition of the working
schedule). The transferee cannot change or
withdraw the employees’ acquired rights.
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Please be aware that the information on
legal, tax and other matters contained

in this booklet is merely descriptive and
therefore not exhaustive.As a result of
changes in legislation and regulations

as well as new interpretations of those
currently existing, the situations as
described in this publication are subject

to change. Meritas cannot, and does

not, guarantee the accuracy or the
completeness of information given, nor the
application and execution of laws as stated.



