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End of the Year Deadline for Correction of Certain
Section 409A Failures and Relief from Penalties is
Fast Approaching

By Michael T. Frank and Yong Li Yeh

As discussed in a previous Morrison & Foerster alert, the Internal Revenue Service issued Notice 2010-6 on January 5,
2010. Notice 2010-6 offers opportunities for companies to correct documentary problems with nonqualified deferred
compensation arrangements and permits their employees to avoid certain adverse tax consequences that would
otherwise apply under Internal Revenue Code Section 409A.

Companies that correct problems by December 31, 2010 may permit their employees to avoid (i) an acceleration of
income recognition, (i) a 20% federal tax, and (iii) additional penalties. Corrections under Notice 2010-6 after December
31, 2010 will not generally permit employees to avoid Section 409A penalties. It is important to note that Section 409A
penalties may be assessed even if no payments have yet been made with respect to noncompliant nonqualified deferred
compensation plans.

BACKGROUND

Notice 2010-6 provides an opportunity for companies to review their nonqualified deferred compensation plans for
documentary failures under Section 409A and to voluntarily correct such failures. Companies that do so during 2010 can
permit employees to avoid current income inclusion and additional taxes under Section 409A.

ELIGIBILITY FOR CORRECTION

Many documentary failures may be corrected under the Notice, including:

e Plan terms (such as “separation from service,” “change in control event,” and “disability”) that do not meet the
definitional requirements of Section 409A;

e Payment periods of longer than 90 days following a permissible payment event;

e Payment periods following a permissible payment event that are dependent upon the employee completing
certain employment-related actions (such as executing a noncompetition agreement or a release of claims);

e Impermissible payment events (such as an initial public offering that does not constitute a change in control event
under Section 409A);

e Alternative payment schedules that depend on which type of permissible payment event occurs;

e Company or employee discretion regarding payment schedules following a permissible payment event (including
subsequent deferral elections);
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e Impermissible company discretion to accelerate payment events;
e Impermissible reimbursement of in-kind benefit provisions; and
e Failure to provide for the required six-month delay for payments to specified employees.

Note that relief under Notice 2010-6 is generally not available with respect to stock rights (stock options and stock
appreciation rights).

Notice 2010-6 imposes certain other general requirements that need to be satisfied to take advantage of the correction
program, most notably the requirement that the IRS (and the affected employees) be notified of the correction, even if the
correction requires no inclusion of income.

For California income tax purposes, the California Franchise Tax Board generally follows the approach presented under
Notice 2010-6. However, California companies are not required to attach additional statements to their California income
tax returns.

RELIEF

If a company corrects any noncompliant nonqualified deferred compensation plan(s) for documentary violations of Section
409A prior to December 31, 2010, and such corrections do not impact the operation of the plan(s) for one year following
the corrections, then all taxes and penalties under Section 409A may be avoided; provided that any payments made
before December 31, 2010 would have been made before December 31, 2010 under the plan(s) as amended, and any
payments made after December 31, 2010 would have been made after December 31, 2010 under the plan(s) as
amended.

CONCLUSION

The Internal Revenue Service has provided a valuable opportunity for companies to avoid or reduce paying additional
taxes under Section 409A for correcting noncompliant nonqualified plans and arrangements. Companies should consider
making such corrections by December 31, 2010.

If you have any questions, contact your Morrison & Foerster attorney or any member of the Employee Benefits and
Executive Compensation Group.
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About Morrison & Foerster:

We are Morrison & Foerster—a global firm of exceptional credentials in many areas. Our clients include some of the
largest financial institutions, investment banks, Fortune 100, technology and life science companies. We've been
included on The American Lawyer’s A-List for seven straight years, and Fortune named us one of the “100 Best
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our clients,
while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should
not be acted upon without specific legal advice based on particular situations.
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