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California Dreaming or Nightmare?

Exposure to Unfair Competition Litigation in
California

Introduction

Consumers and businesses alike have a powerful tool in California: the
Unfair Competition Law (“UCL"), California Business and Professions
Code §8 17200-17209. All businesses should be aware of the litigation
exposure that they face under the UCL; entities sued for alleged UCL
violations need experienced counsel to guide them to a successful
resolution of this unique litigation process.

The UCL Prohibits Unfair Competition — And It Is Very Broad

The UCL forbids “unfair competition” including (1) any “unlawful”
business act or practice; (2) any “unfair” business act or practice; (3) any
“fraudulent” business act or practice; (4) any “unfair, deceptive, untrue
or misleading advertising”; and (5) certain acts prohibited by the statute.
Cal. Bus. & Prof. Code § 17200, et seq.

A practice is “unlawful” if it violates a law other than the UCL: the UCL
“*pborrows’ violations of other laws and treats these violations, when
committed pursuant to business activity, as unlawful practices
independently actionable under [the UCL].” As to the “unfair” prong of
the UCL, there is not an exact definition of “unfairness” in the consumer
context, but “unfair” UCL actions have arisen in a broad array of
contexts. In the competitor context, “unfairness” has been interpreted
broadly, and need only be “tethered to a constitutional or statutory
provision . . . or a regulation carrying out statutory policy.”

Finally, to establish a “fraudulent” business act or practice, a plaintiff
need only show that members of the public were likely to be deceived.
A “practice is prohibited as ‘unfair’ or [*fraudulent’] even if not
‘unlawful’ and vice versa.”

Japanese Businesses Can Sue Or Be Sued Under The UCL - the
UCL Covers Essentially All Business Activities

The UCL forbids unfair competition in connection with essentially any
type of business activity. Indeed, the statute’s coverage is “sweeping,
embracing anything that can properly be called a business practice and
that at the same time is forbidden by law.”
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The UCL permits any “person” - including individuals,
corporations, firms, partnerships, joint stock
companies, associations and other organizations - to
sue or be sued. Cal. Bus. & Prof. Code §§ 17201,
17204. To sue, an individual or entity need only have
“lost money or property as a result of the unfair
competition.” 1d. § 17204. Many courts have
interpreted this provision extremely broadly - for
example, the UCL would permit a consumer to
challenge a misleading statement by a company if it
only slightly influenced that person to purchase a
product.

The UCL also applies to companies that do not reside
in California as long as the business practice at issue
adversely affects California and/or its residents. As
long as a California court has personal jurisdiction
over a company, the court may enjoin a defendant’s
business practice even if the defendant resides outside
of California. Similarly, an out-of-state plaintiff may
bring a UCL action so long as the application of
California law comports with due process.

The UCL, however, cannot be used to regulate conduct
that is entirely unconnected to California.

Consumers Often Sue Businesses Under The UCL

Consumers often sue businesses under the UCL for
any number of allegedly unfair business practices.
Many of these suits are surprising.

For example, a plaintiff sued a pretzel company, Rold
Gold, for including a “low fat” label on a bag of
pretzels. The plaintiff alleged that even though the
pretzels were actually low in fat, the label was still
misleading; in the plaintiff’s view, a “low fat” label
suggested that the pretzels were healthy, and therefore
also low in sodium. The Rold Gold label depicted a
pretzel with glistening salt crystals, and everyone
knows that pretzels are a salty snack.

But the plaintiff still sued under the UCL, demanding
that a Court order a statement be placed on the
packaging: “See nutrition facts for sodium
information.” Rold Gold’s legal team successfully
moved to dismiss the lawsuit, but Rold Gold
nevertheless had to expend resources to defend that
action.

The UCL Permits One Competitor To Sue Another

The vast majority of UCL suits involve a consumer
suing a business, but the UCL also applies in actions
between competitors. The decision in Law Offices of
Mathew Higbee v. Expungement Assistance Services
is particularly illustrative. In that case, one law firm
sued another, alleging that the defendant law firm used
personnel who were not licensed to provide legal
services, which deprived the plaintiff law firm of
market share and forced it to incur expenses to
compete.

The court held that, “having alleged that he had been
forced to pay increased advertising costs and to reduce
his prices for services in order to compete, and that he
had lost business and the value of his law practice had
diminished, [plaintiff] succeeded in alleging at least an
identifiable trifle of injury as necessary [to sue] under
the UCL.”

The court specifically rejected the argument that “a
plaintiff must have had business dealings with the
defendant in order to have standing under the UCL.”
Even without “direct business dealings,” plaintiff’s
allegation that “he suffered losses in revenue and asset
value and was required to pay increased advertising
costs specifically because of the unlawful business
practices of [defendant]” was sufficient to allege a
competitor claim under the UCL.

Equitable Relief Is Available Under The UCL

The UCL permits a plaintiff to seek restitution and
injunctive relief, even though it does not permit
recovery of actual damages. The UCL also provides
for civil penalties which can be substantial if they are
applied to a recurring or continuous practice.

King & Spalding Has Successfully Represented
Businesses As Defendants And Plaintiffs In
UCL Cases

King & Spalding has a tremendous track record of
success when it comes to litigating UCL actions, either
on behalf of a company suing a competitor or on
behalf of a company defending against consumer
claims. For example, our firm currently represents
pharmaceutical company Allergan USA, Inc. as the
plaintiff in two suits brought under the UCL (and other
statutes) alleging that Allergan’s competitors are
engaged in unfair competition by selling
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pharmaceutical drugs that the federal Food & Drug
Administration has not approved.

Our firm is also currently representing a number of
companies facing UCL class actions in numerous
contexts including false advertising and data breaches.
And we represent Equifax in a statewide UCL action
brought on behalf of the People of the State of
California by the San Francisco District Attorney’s
office.

About the Authors

Charles Correll, Jr. is a successful trial lawyer in King &
Spalding’s San Francisco office and represents businesses
in commercial, construction, class actions, and tort
disputes in state and federal courts and in international
arbitrations.

Joe Akrotirianakis is a trial lawyer in King & Spalding’s
Los Angeles office and a former prosecutor in the United
States Department of Justice; he represents businesses in
litigation, arbitration, and governmental regulatory
matters in state and federal courts in California and
throughout the United States.

About our Trial and Global Disputes Practice

Our experienced disputes lawyers try and arbitrate high-
stakes cases every year across the globe in the most
challenging jurisdictions for corporate clients.
Recognized for creativity, meticulous preparation, and
top-rate advocacy, our lawyers help clients navigate the
litigation lifecycle, working together from day one to
identify business objectives, develop a strategy to meet
those objectives, and then execute that strategy.

With more than 500 lawyers across our 21 offices
worldwide, we are uniquely able to staff and manage
large and cross-border disputes from filing, to trial, and
through appeal. Our lawyers have a variety of expertise
across substantive areas, including Appellate Law, Class
Action Defense, Commercial Litigation, Construction &
Engineering Disputes, Corporate & Securities Litigation,
E-Discovery, Insolvency Litigation, Insurance Coverage
& Recovery, Intellectual Property, International
Avrbitration, Labor & Employment, Product Liability,
Professional Liability, and Toxic Tort & Environmental
Litigation. Working together - one area of expertise
informing another - our disputes lawyers provide clients
with seamless and efficient representation in the most
complex and sensitive matters.
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The following links provide access to further King & Spalding Dispute Resolution and Crisis Management

publications.

Arbitration: Ninth Circuit Confirms Limitation
on Arbitrators’ Power to Compel Production of
Documents from Third Parties

Commercial Litigation : New York Courts
Continue to Reject Consent-By-Registration
Theory of Personal Jurisdiction Post-Daimler

Contractual Interpretation: Dallas Court
Reverses Enterprise v. ETP Verdict, Reaffirming
Efficacy of Conditions Precedent

Toxic Torts: Admissibility of Expert Evidence
to Prove Causation in Toxic Torts

Commercial Litigation: Recalling an Expert
Witness in ‘Rebuttal’

International Trade: Scrutiny of Foreign
Investment in the United States

International Trade: Trump Administration
Rolls Out Section 232 Tariffs On Steel And
Aluminum Imports

Environmental Litigation: Environmental
Citizen Suits—A Growing Trend Under the
Trump Administration

Insurance: Insurance Issues Facing the

Automotive and Transportation Industries in the

Transition To Autonomous Vehicles

Environmental: Why EPA's Auto Emissions
Review Could Be A Game-Changer

Recognition: King & Spalding Earns Strong
Results in Chambers Global 2018 Guide

Major Mandate: Advise Toyota with settling
over 500 lawsuits related to a defect that caused
vehicles to accelerate unintentionally

Trial Success: Daily Journal Names King &
Spalding Defense Verdict as One of 2017’s Top
Verdicts in California

Recruitment;: Thomas Friel, former head of
Cooley LLP's IP litigation group, joins the firm
in Palo Alto and San Francisco

Recognition : Chambers USA 2018 Recognizes
King & Spalding as a Preeminent U.S. Law
Firm

Trial Success : Attorneys at K&S Secure Final
Approval of One of the Largest Automobile
Economic Loss Class Action Settlements

Recognition: Daily Journal Names Kenneth
Steinthal to its 2018 Top IP Attorneys in
California List

Recruitment : King & Spalding Further
Fortifies IP Litigation Bench With Addition of
Jim Brogan
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