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IRS Provides Temporary Relief for IRA Cross-Collateralization Agreements 
 
In Announcement 2011-81 (December 12, 2011), the Internal Revenue Service (IRS) granted temporary 
relief for an indemnity, security interest or other cross-collateralization agreement provided by an 
individual retirement account(IRA) owner in circumstances similar to those addressed in U.S. Department 
of Labor (DOL) Advisory Opinion 2009-03A and Advisory Opinion 2011-09A.  Those opinions conclude, 
generally, that a cross-collateralization agreement committing non-IRA assets of the IRA owner to cover 
indebtedness of, or arising from, the IRA to a bank or other financial institution is an ERISA prohibited 
transaction for which PTE 80-26 does not provide exemptive relief.   
 
The Announcement states that DOL is considering further action to address these issues, including a 
possible prohibited transaction class exemption.  The Announcement further provides that, pending 
further action from DOL or guidance from the IRS, the tax treatment of an IRA will be determined without 
taking into account the potential prohibited transaction consequences of such a cross-collateralization 
agreement so long as there has been no execution or other enforcement of the agreement against IRA 
assets (that is, the flip side of the fact pattern considered in the Advisory Opinions). 
 

 This is a constructive position for the IRS to take. 
 

 If IRA assets are actually drawn down under a cross-collateralization agreement to satisfy 
liabilities arising from non-IRA accounts – i.e., in the circumstance for which relief is not 
provided – the Announcement allows the IRS to take the position that the IRA has been 
disqualified for tax purposes, subject to any retroactive prohibited transaction exemption or 
other guidance DOL may issue in the future. 

 
 Accordingly, parties to cross-collateralization agreements that include IRAs may want to 

consider steps to avoid enforcement against IRA assets pending resolution of these issues. 
 
 

           
 
If you have any questions about this Legal Alert, please feel free to contact any of the attorneys listed 
below or the Sutherland attorney with whom you regularly work.  
 

Adam B. Cohen  202.383.0167 adam.cohen@sutherland.com
Jamey A. Medlin 404.853.8198 jamey.medlin@sutherland.com
Alice Murtos  404.853.8410 alice.murtos@sutherland.com  
Joanna G. Myers 202.383.0237 joanna.myers@sutherland.com
Robert J. Neis  404.853.8270 robert.neis@sutherland.com  
Vanessa A. Scott 202.383.0215 vanessa.scott@sutherland.com  
W. Mark Smith  202.383.0221 mark.smith@sutherland.com  
William J. Walderman  202.383.0243 william.walderman@sutherland.com  
Carol A. Weiser 202.383.0728 carol.weiser@sutherland.com

http://www.irs.gov/pub/irs-drop/a-11-81.pdf
http://www.sutherland.com/files/News/67728550-b656-407b-93c9-3f287a82d182/Presentation/NewsAttachment/1492a5ce-cbe2-43d9-b709-6863c3af945e/DOLOpinesthatSecurityInterest.pdf
http://www.sutherland.com/files/News/53f0359c-28e2-4dbd-baf5-20c3a72f55ea/Presentation/NewsAttachment/73d33d86-7aec-448d-932f-212003f99328/DOLOpines.pdf
http://www.sutherland.com/adam_cohen/
mailto:adam.cohen@sutherland.com
http://www.sutherland.com/jamey_medlin/
mailto:jamey.medlin@sutherland.com
http://www.sutherland.com/alice_murtos/
mailto:alice.murtos@sutherland.com
http://www.sutherland.com/joanna_myers/
mailto:joanna.myers@sutherland.com
http://www.sutherland.com/robert_neis/
mailto:robert.neis@sutherland.com
http://www.sutherland.com/vanessa_scott/
mailto:vanessa.scott@sutherland.com
http://www.sutherland.com/mark_smith/
mailto:mark.smith@sutherland.com
http://www.sutherland.com/william_walderman/
mailto:william.walderman@sutherland.com
http://www.sutherland.com/carol_weiser/
mailto:carol.weiser@sutherland.com

