SPECIAL REPORT

state tax notes”

The Advantages of Independent State Tax Tribunals

by Bruce Ely, and Judges Martha Wentworth, Cade Cole, and Bill Thompson

The following is an edited transcript of a discussion at a
May 8 meeting of the American Bar Association Section of
Taxation’s State and Local Taxes Committee in Washington.
Bruce Ely, a partner at Bradley Arant Boult Cummings LLP,
Birmingham, Alabama, led a panel titled “The State of State
Tax Courts.” The panel included Judge Martha Wentworth
of Indiana, Alabama Tax Tribunal Chief Judge Bill Thomp-
son, and Judge Cade Cole of the Louisiana Board of Tax
Appeals.

The session included discussion of the history of the tax
tribunals in each judge’s state, how to best argue a tax case in
state court, and the advantages of having an independent tax
tribunal.

Bruce Ely: You will notice in the handouts the COST
[Council On State Taxation] Scorecard. This scorecard is
quite important to a lot of judges and a lot of legislators. 1
have used this to our benefit in Alabama, and it does seem to
influence legislators. It certainly affects commissioners of
revenue, sometimes positively, sometimes negatively. But
this is a template that COST imposes, and it’s consistent
with the ABA Model State Tax Tribunal Act. And I praise
Craig Fields and Gar Allen and a number of others who
worked on the ABA Model Act for a number of years.

There are extra copies on the table along with the AICPA
[American Institute of Certified Public Accountants] State
and Local Tax Resource Panel’s tax tribunal chart. The
AICPA, of course, is also focused on whether CPAs can
practice before the various state tax tribunals. But it’s a good
list of the states with some sort of tax tribunal and recent
state efforts, so I commend it to your reading. As we note,
there are six judicial branch tax courts, including Indiana,
and then — and I'll have to confirm my numbers here — I
think there are about 26 executive branch tribunals, of
which both the Alabama Tax Tribunal and the Louisiana
Board of Tax Appeals (BTA) are included.

There are a number of states that are trying hard. I
appreciate Mike Parker’s efforts. They’ve at least gotten rid
of “pay to play” in Arkansas. When is that change effective,
Mike?

Mike Parker: October 1.

Ely: October 1 of this year. Good deal. Bob Mahon, tell
us what’s going on in Washington with their tax tribunal

bill?

Bob Mahon: Washington is trying to pass a bill creating
a tax court inside of our state’s Court of Appeals, which is an
odd arrangement. It got through our Senate. It got held up
in the House. Democrats are fans, and it’s going to get
discussed as part of a budget package, but I don’t think
anybody’s holding their breath for passage this year.

Ely: Well, we’ll try again next year. lowa has an effort as
well, although they are running in reverse. The Iowa bill
would get rid of their Board of Tax Appeals and allow
appeals to be filed with the revenue commissioner. That
doesn’t give me a very warm, fuzzy feeling about indepen-
dence.

But there are a number of states moving in the right
direction. Again, we are commending the ABA Model Act
to each of those states as being the pattern, and I hope that
those of you who are practicing in states that don’t have an
independent tax tribunal will work to create one. We’re now
over the tipping poing, I think, in terms of the number of
states that have adopted these. For the record, the AICPA
chart points out there are 16 states that do not have an
independent tax tribunal: Arkansas, California, Colorado,
Florida, Maine, Nebraska, Nevada, North Dakota, Okla-
homa, Rhode Island, South Dakota, Tennessee, Utah, Ver-
mont, Virginia, and Washington. We don’t want to put
your state in the Paul Frankel Hall of Shame, so we do ask
you to please advocate for the ABA Model Act when you
have the opportunity.

Washington is trying to pass a bill
creating a tax court inside of our state’s
Court of Appeals, which is an odd
arrangement. I don’t think anybody’s
holding their breath for passage this
year.

All right, next, let’s turn to our panelists to talk a bit
about the history of their respective tax tribunals, how they
came about, their jurisdiction, the types of tax appeals they
hear, and where do the appeals both to them and from them
lie. Judge Wentworth?

Martha Wentworth: Yes. Thanks for having me. The
Indiana Tax Court was formed by the legislature and went
online July 1, 1986. It was formed in response to the
situation that I think is common in most states before they
get some sort of independent tribunal: that tax appeals —
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COST Administrative Scorecard —
Independent Dispute Forums (May 2015)

Points assessed for factors demonstrating a lack of independent tribunal

O points
1 point

O 2 points
O 3 points

Elements of an effective and independent state tax appeals process considered:

« The appeals forum must be truly independent;

« Taxpayers must not be forced to pay or post a bond prior to an independent
hearing and resolution of a dispute;

« The record for further appeals must be established before an independent
body; and

* The arbiter at the hearing must be well-versed in the intricacies of state tax

laws and concepts.

property tax, income tax, sales, all of those types of appeals
— would first receive an administrative review, then the
appeal would lie in a trial court of general jurisdiction.

The trial court with jurisdiction was generally where the
property or the taxpayer was located, but most trial courts
didn’t like tax cases. Trial court judges weren’t experts in the
tax area, and many litigants would try to forum shop for the
judges that seemed more sympathetic to taxpayers. If an
appeal was taken from the trial court, it would go to the
Court of Appeals. There were 12 judges on the Court of
Appeals who sat in panels of three by district, and you could
choose a trial court with an eye to getting a more favorable
Court of Appeals district panel. As a result, there were
competing precedential decisions on similar facts, which
could take 10 to 15 years to be resolved by the Indiana
Supreme Court setting one statewide precedent.

To prevent forum shopping, create earlier precedent, and
provide independent tax expertise, the legislature formed
the Indiana Tax Court to review tax determinations by the
tax administrative agencies. At the time the Tax Court was
formed, there were two tax administrative agencies that
reviewed all tax appeals. Neither was independent of the
agency administering taxes, but now one executive branch
agency that is independent of the tax administrator hears
most property tax appeals before coming to the Tax Court.
The Department of Revenue still hears administrative pro-
tests in house, however, before an appeal can be made to the
Tax Court.

Unique on this panel, the Indiana Tax Court is a judicial
appellate court that has two faces: It hears Department of
Revenue cases, sales and use taxes, income taxes, and, all
told, 44 different taxes after a protest is heard in an informal
administrative hearing. Department of Revenue appeals are
heard by the Tax Court de novo, similar to a trial court. An
appeal from the Tax Court is made directly to the Indiana
Supreme Court, which has the discretion to grant or deny
review. At the time the Tax Court was formed, appeals from
the Tax Court were mandatory, but they did not want to
review all the tax cases, so they made it discretionary.

To prevent forum shopping, create
earlier precedent, and provide
independent tax expertise, the legislature
formed the Indiana Tax Court to review
tax determinations by the tax
administrative agencies.

On the property tax side, an appeal was formerly taken
from the state Board of Tax Review — the administrator of
all Indiana property taxes. In 2002 that agency was sepa-
rated into two agencies: the Indiana Board of Tax Review,
which is now independent of the tax administracor, and as
its sole purpose, hears most of the administrative appeals of
property taxes; and the Department of Local Government
Finance, which creates property tax policy, administers
property taxes, and hears certain property tax appeals. An
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appeal from the decision of either agency is heard as a record
review — as an appellate court. Again, a direct appeal from
the Tax Court lies with the Indiana Supreme Court at its
discretion. So I hear all tax cases regardless of type, the
property tax cases as an appellate court and the Department
of Revenue cases de novo, like a trial court. Also, I hear
appeals of every tax type.

Ely: Judge Cole?

Cade Cole: Louisiana enacted an income tax in 1934
and by 1937 needed a board of tax appeals. So the Louisiana
Board of Tax Appeals existed in some form going back for a
long time. There were some deficiencies in it. The biggest
deficiencies were the fact that we have an extremely compli-
cated and comparatively confrontational system of local
sales tax administration, and there was no appeal in that
system. You had to pay under protest the full amount of
whatever they said you owed and then sue them in their
home parish to try to get your money back. So it created a
bifurcated system that taxpayers didn’t like very much,
where your state appeal was to the BTA while the local
appeal was not.

We had a unique system where the
department can sue you on a proposed
assessment before issuing you an
assessment.

We fixed that. We brought all of the local sales tax matters
in, and I hear those by myself. The rest of the board
members are required to be board-certified tax lawyers, or
one of them can be a retired judge, but anyway that’s what
we have now: a retired judge and two board-certified tax
lawyers. We sit as a panel of three to hear Department of
Revenue and Department of the Treasury disputes, and then
I hear all of the local cases by myself. That was a function of
the [2014] legislation.

We are a tribunal of record. You make the record before
us and don’t have to have a hearing at the administrative
level with the department or local collector. The state su-
preme court has said we can even hear class actions.

We do hear the matters de novo. When we are done with
a case, we write an opinion, and the appeal is from us to the
state’s circuit courts of appeal, which we have five, and the
respective court of appeal will hear it just like a case that
would come from a general trial court.

The record and judgment from the BTA is treated like it
would if the case came up from a general trial court. The
appellate court has to give us manifest error deference on the
facts and is limited to the record made before us.

When the COST Scorecard was up, we were still being
assessed with one point. The reason for that is we had a
unique system where the department can sue you on a
proposed assessment before issuing you an assessment. And
so that prevents you from accessing the BTA. If you don’t
have an assessment, you can’t come to us, and so that kind of

is a way of locking you out by preemptively suing you. So
that bill at issue, HB 338, which should be law by July 1
[HB 338 became Act 210 of 2015], will stop that and help
fix that practice. So that’s kind of where we are.

Ely: Judge Thompson?

Bill Thompson: Thank you. My history as a judge goes
back to 1983. Before then I was assistant counsel for the
Department of Revenue. The Alabama Legislature passed
the Administrative Procedures Act (APA) effective in Octo-
ber 1983, which requires a government agency to have
contested case hearings. I got appointed at the time. I was 32
years old, and for years after that I used to hear that I was too
young to be a judge. I don’thear that any more. But the APA
is very loosely drafted; it doesn’t set any procedures for how
you hold these hearings. So I took it upon myself to establish
what I thought were reasonable procedures. The only flaw
with being an administrative law judge under the APA was
that all of my orders were recommended orders. So if I had
a hearing and issued an order, the commissioner of revenue
could just insert a “not” at the end and reverse it.

In the late ’80s and early "90s, Bruce and I were on a
committee that I chaired that was tasked with drafting a
Taxpayers’ Bill of Rights and a Uniform Revenue Proce-
dures Act. We worked at it for three years, and we passed the
Alabama Taxpayers™ Bill of Rights and Uniform Revenue
Procedures Act in ’92, and it was passed unanimously by the
Legislature. And because I helped draft it, the act included
the same procedures that I had been following for the prior
nine years because I thought they worked, and it did other
things. One of the most important things it did was to make
my orders final. The commissioner of revenue could not
thereafter change it. So if a party didn’t like the outcome,
the department could appeal, or the taxpayer could appeal
to the next level. Shortly after ’92, Bruce and I and others
started doing work to get an independent tax court. We tried
for how many years. Twenty?

If you had a local business that got
audited by a city or county, maybe the
county attorney would help the
assessment division in setting up the
assessment, and then if the taxpayer
appealed, it would be the county
attorney who heard the appeal. I didn’t
think that was very fair. It was clearly a
lack of due process.

Ely: Fifteen years?

Thompson: Fifteen, maybe. And it finally passed this
past year. And effective October 1, 2014, I became the Tax
Tribunal’s chief judge. Again, I helped write that statute, so
I put in there about four different times that I would be
appointed [the chief judge] after it got set up.

Ely: And we were still worried. ’'m sorry — just joking.
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Thompson: The two big things that the Tax Tribunal act
did was that it took me out from under the revenue depart-
ment. And Alabama, like Louisiana, is unusual because all of
the local jurisdictions can be self-administered. The revenue
department administers some of them, but most of them are
self-administered. So if you had a local business that got
audited by a city or county, maybe the county attorney
would help the assessment division in setting up the assess-
ment, and then if the taxpayer appealed, it would be the
county attorney who heard the appeal. I didn’t think that
was very fair. It was clearly a lack of due process. So what the
act did is it allows local jurisdictions to opt out, but other-
wise requires the local jurisdiction to appeal a local assess-
ment to the Tax Tribunal. And because of the opt-out
provision, it was expected that of the 500 local jurisdictions
in Alabama, maybe half of them would opt out. We had 12
opt out.

Oftentimes if we appeal Judge
Thompson’s ruling, the circuit court
judge goes, “‘Well, what am I supposed
to do? This guy knows this stuff better
than I do. I’ll just affirm.’

And I didn’t know how many local appeals I would get. I
figured I would get 20 or 30 a month. We've had five in six
months. And the good thing about it, I know some people
who work at the private auditing firms that represent these
self-administered jurisdictions. They’ve told me that they
usually had 20 to 30 or 40 appeals a year, but that now that
the appeal goes to the tribunal, they just try their best to
settle a case. They don’t want to have to go to the tribunal,
which is a good thing. I think they were putting a lot of
pressure on the local business people to pay the full assess-
ment, so being more amenable to settling is a good thing. All
taxes are within the jurisdiction of the tribunal, except for
property taxes. Basically, the tribunal has jurisdiction over
any action or inaction by the department that a taxpayer
disputes. So it could be a disallowed license or any kind of
licensing procedure.

And an unusual thing the revenue department does is
administer all motor vehicle registrations. So those are ap-
pealed to me, too, and those are some of the most conten-
tious cases I have. I'll get an appeal about the title fora 1982
Toyota Tercel. There will be 15 people on one sideand 15 on
the other. They’re all family members. And when I get in
there, they yell at each other. “Daddy gave me the car.”
“Well, I paid for it. I should get it.” I mean, it’s back and
forth.

Ely: And he has no bailiff. I can certify that.

Thompson: No. Unless I can get the court reporter to
break up the fight.

It is a very simple procedure. You file a complaint. The
department files an answer. We go to a hearing, unless we
can settle it or the parties settle it. A lot of times I'll see what

the issue is and enter a preliminary order to try to get them
to provide records or take some other action as appropriate
under the circumstances. I get 1,000 to 1,200 cases a year.
probably have 300 to 400 actual hearings. The rest of them
are settled in one way or the other. And the appeal is to
circuit court, but the record is established at my level.

Ely: It is a trial de novo, but your rulings are presumed
prima facie correct, which sometimes confuses certain cir-
cuit judges?

Thompson: Yes. The law says it’s appealed on the record,
and the parties can agree to have the record at my level
submitted. And most of them do. Now, I've had a couple of
cases where I've ruled for the state, but I've said in the order
that if this fact was in the record, then the taxpayer would
win. And, of course, you know what happens next. They
appeal to circuit court, and that fact gets introduced. But
that’s ok, too.

Ely: And let me tell you, the judge is very careful about
his affirmance ratio. I don’t know that any other judge really
watches that closely, but I would suspect so. He has a
running list, I think, of the few cases where he’s been
reversed, and he likes to keep that list short. I tell our clients
that if you go to Judge Thompson, that is probably where
you're going to stop, win or lose, because, as we discussed
this morning at breakfast, the circuit judges usually don’t
want these cases. They are very happy with Judge Went-
worth, Judge Cole, and Judge Thompson taking all of the
tax cases they want.

So oftentimes if we appeal Judge Thompson’s ruling, the
circuit court judge goes, “Well, what am I supposed to do?
This guy knows this stuff better than I do. I'll just affirm.”
And oftentimes that’s what happens. It’s a one-page ruling
that simply says: “This court hereby adopts the attached
Tribunal ruling.” Affirmed. Boom.

Thompson: And I’'m proud to say that Bruce has had a
number of cases with me and he’s won just a little bit more
than he’s lost, but he’s never gotten me reversed.

Ely: I chink I've had you reversed once.

Thompson: You name the case?

Ely: You didn’t see my fingerprints on all of those cases.

Thompson: Well, I've had about 23,000 cases, and I've
had about 14 cases appealed and reversed by the appellate
courts, and I was telling them at breakfast, I think every-
body’s wrong sometimes, including the appellate courts.

Ely: But the other major change is we now have an
independent appeal route for local tax assessments. These
days the local jurisdictions are as revenue hungry as the
states.

Mahon: What is the “pay to play” situation in each of
your jurisdictions? Is prepayment required?

Wentworth: In Indiana, you don’t have to pay to play
except in some of the property tax cases, because the appeal
period is so short you've already paid before you can get it
appealed, and sometimes it’s because homeowners have
exemption issues but the mortgagor has already paid the tax.
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The bank pays their taxes before they can appeal either their
mortgage exemption or their homestead exemption.

Cole: The reform we just completed was to generally
solve pay to play. There’s a limited exception with local sales
tax if you failed to file a return unless you were either an
out-of-state dealer or are a filer who paid the wrong parish.
The general rule is that you have a pre-payment appeal,
there are some limited exceptions and then there are excep-
tions to the exceptions, but we have generally solved pay to
play. The idea was it was the price of getting what we were
doing last year, and it has been very narrowly constructed,
and I don’t believe it’s been a problem to date. Jaye [Cal-
houn] may feel differently, but it’s now a very narrow pay to
play. We took away almost all of it. We gave the local cases a
new prepayment appeal to the BTA, so they can now access
an independent, professionally qualified tax tribunal.

These days the local jurisdictions are as
revenue hungry as the states.

Thompson: Never had to prepay at my level. You don’t
have to do that. And I think that makes it very attractive,
especially for low-income taxpayers to come to the tribunal.

Wentworth: In Indiana, we did have a situation where in
sales and use tax, if a retailer wanted a refund because they
overpaid, they couldn’t get it, unless they proved they
refunded all of the money to the customers, which is usually
impossible to do. But one case came before me, and I think
I took care of that, finding that the statutory language only
requires the customers be paid back after they win, rather
than before they even bring the appeal.

Cole: And I wanted to make one comment on Bruce’s
point about the locals. We still have contingency fee attor-
neys at the local level and contract auditors. And although
Judge Thompson mentioned they’ve only had five [local tax
appeals] since June, I've gotten about 160 local cases worth
about $257 million. So there’s definitely room for disputes
at the local level in our state. I think we win the race for
worst, if that’s the comparison.

Glenn Newman: Can the state appeal your decision? Or
can both sides appeal?

Thompson: Yes [both sides can appeal].
Wentworth: Yes.
Cole: Yes.

Wentworth: It’s new in property tax, but both sides can
now appeal the administrative determination to the Tax
Court.

Ely: I appreciate Janette Lohman’s and Jaye Calhoun’s
assistance with the questions that we’ve put together. So
we're going to move on to Question 1. I'm going to again
start with Judge Wentworth. What should the role of the
state be in tax litigation? Is the state supposed to seek the
correct result, or is the revenue department’s lawyer sup-
posed to defend his or her client zealously and take advan-

tage of every procedural obstacle to ensure victory, even if
the department agrees that the taxpayer’s claim has merit?

Wentworth: This is a serious issue in Indiana. Our
attorney general’s tax section has for the last decade or so
taken every opportunity to argue procedural problems that
often postpone getting to the merits of a case and make it
more expensive to bring a case. The Indiana Supreme Court
is reviewing the Tax Court right now to, among other
things, see what can be done to shorten the time it takes to
issue a decision. One of the big problems is that discovery in
Department of Revenue cases is often abused in the tax
arena where an audit has already occurred and revealed all
the facts to the state. The state therefore usually already
knows everything or almost everything. There might be
some small discovery issues, but it seems that this is being
abused. Also, the attorney general does not define its role as
having a traditional attorney-client relationship with the tax
agencies it represents.

So decisions usually left to the client are instead made by
the attorney: the attorney general. Indeed, I have been told
that direct requests by the commissioner of the Department
of Revenue have been ignored. As a result, whenever a
taxpayer wins at the Tax Court, it is fairly certain that it will
be appealed to the supreme court. You can count on one
hand the number of cases where a taxpayer has won, cer-
tainly since I've been on the bench, but probably in the last
decade — where it was not appealed by the state. The
legislature has considered enacting a law that requires the
attorney general to adhere to the normal attorney-client
relationship where the client controls decisions such as
when to appeal or not to appeal, but it has been defeated the
last two legislatures.

Ely: Judge Cole, what’s the Louisiana Department of
Revenue’s current thought about tax litigation?

Cole: I think it’s very similar. Now, I will say this, the
secretary that we have now, I believe, is very business
friendly and has a reputation for that. If you can get to him,
you will get a very fair hearing.

One of the big problems is that
discovery in Department of Revenue
cases is often abused in the tax arena
where an audit has already occurred and
revealed all the facts to the state.

However, the department’s litigation division can some-
times be quite ardent, and the private attorneys used by the
locals are often referred to as aggressive.

And we just talked at breakfast how most of the fights
lately have been about procedure. The one issue that we take
great umbrage to is when a party tries to use procedure as an
artifice to defeat our jurisdiction. The case I submitted in
the materials was related to that, where they didn’t like the
answer that we gave them on a very, very technical point
about the refund statute, where we felt the [Louisiana]
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Supreme Court had clearly resolved it, so they decided they
would file a declaratory judgment action in the district
[general trial] court in order to try to end run around that.
And to the credit of the First Circuit and the Louisiana
Supreme Court, they’ve been very helpful at maintaining
our jurisdiction and kind of punching them back in the nose
about attacks on jurisdiction.

In the KCS decision, they specifically said that this is
clearly an end run around the exclusive jurisdiction of the
Board of Tax Appeals, and we’re not going to put up with it.!
And so it has been a problem.

The second thing I would say in response to the part of
the question that relates to how do you get to the right
answer instead of the procedural technicality. Sometimes I
might try to bring that out in a question, asking what do you
think about a particular issue? It is hard, because we are
supposed to be an impartial court of record and our hands
are a liccle bit tied.

The department wanted to show up and
just talk without having done any due
diligence, without having really gone
through the records. It was the most
bizarre thing I’ve ever seen.

One instance where it was a big problem lately was in a
case we had with perhaps the worst lawyering I've ever seen,
and it was a lot of money. It was so big that it seemed the
department’s attorney really didn’t want to do the moun-
tain of work. They just left it for the taxpayer’s side to dump
a couple of thousand pages of documents on us. And the
department wanted to show up and just talk about it,
without having done any due diligence, without having
really gone through the records. It was the most bizarre
thing I've ever seen. That was very hard on us, because we
obviously don’t have the resources to do their work for
them. So we didn’t. I don’t know if they liked the result of
that.

Thompson: What was it that Lincoln once said about
government by the people, for the people, of the people?
Not necessarily in that order but, you know, taxpayers are
the people. So the government ought to respect people and
their positions.

So I think the revenue department ought to do the right
thing by taxpayers. And most of the time it does. Especially
people in the operating divisions. They’ll have a case, and
they’ll be working it, and the taxpayer will come up with
something. And sometimes they’ll bend over backwards to
give the taxpayer a break, and it will never get to me. But if
it ever gets to the Legal Division, they are more hard-nosed
and think they’re supposed to win every case. In some cases

12014 WL 1285742 (La. App. 1 Cir. 3/31/14).

it doesn’t matter what evidence they see. They will use
procedural tactics to win the case, which I don’t think is
right. But by and large the department lawyers also try and
do the right thing.

I just recently decided a case that I will tell you about.
There’s a facility up in North Alabama that hosts weddings.
They have a beautiful 100-acre piece of property. They have
a wedding chapel. They have a reception area. They have
after-dinner rehearsal facilities. They’ve been in business for
years, and it’s a lodgings tax case. And of course they’ve
never had to pay a lodgings tax because they didn’t have
transients staying overnight. In January 2013, though, they
build three cabins. They call them “chalets,” but there’s no
such thing in Alabama.

Ely: Having been to a wedding there, I can certify they
are not chalets.

Thompson: Having lived in Alabama 64 years, I know
that, too. And the business got a lodgings tax license, and
they started paying lodgings tax on the proceeds from these
three shacks. The department audited them, and the depart-
ment has a regulation that says if a business has a facility that
is subject to lodgings tax, where transients stay overnight,
then all of the gross proceeds of the business are subject to
the lodgings tax.

And I'looked at that, and I said that doesn’t make sense.
A wedding chapel shouldn’t be subject to a lodgings tax.
Well, the guy that owns the business appealed pro se. I set a
hearing. He didn’t show up. And the department had put
the [lodgings tax] regulation in their answer, and normally
when a taxpayer doesn’t show up, I still get the department
just to basically for the record tell me what the case is about.
And they say, “Well, we've got this regulation, and this is
what it says.”

Well, I strike the regulation and void the assessment. And
they, of course, apply for a rehearing and say I'm being an
advocate for the taxpayer. My response is that I'm just
coming to the right decision. I mean, you know, if I didn’t
strike the assessment, he’s going to be paying tax he didn’t
owe. I just think that’s wrong. So I think I do have the
authority to void a department regulation. They’ve ap-

pealed.

By and large the department lawyers try
and do the right thing.

Ely: Well, that case is on appeal to Circuit Court, butitis
also interesting from a national perspective. Judge Thomp-
son can exegete on what his authority is under the Tax
Tribunal Act and what any judge should do in a situation
like that, even if the taxpayer is pro se, and maybe even more
so, to arrive at the right answer. This ruling illustrates the
question of what should be the role of the Department of
Revenue, particularly the Legal Division or Attorney Gen-
eral’s Office, in prosecuting a case when it’s really not about
the substantive ruling. They just didn’t like the fact that the
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judge ruled against them without the taxpayer having
shown up at the hearing or even filed a brief.

Thompson: They didn’t dispute that he doesn’t owe the
tax. They just appealed on procedural grounds.

Mark Sommer: This question follows up on that. You
know, as a member of the bar appearing before the tax
tribunal, we have a duty to zealously represent our client.
[But] we have a duty to the tribunal. It has limitations,
certainly. We have a duty to zealously represent our client’s
interest. The government has these same burdens and obli-
gations, but they also have a burden and obligation to do
justice and protect the system. So how do you reconcile the
observations you each just made? Because we see that [con-
flict] more and more. Again, I don’t know the circumstances
or the descriptions each of you gave, and it varies greatly
from state to state. It’s not just about winning from the
government’s side. It’s about doing justice and preserving
the system. So comments on that, if you would?

Sometimes the tax administrator goes
too far.

Thompson: If the state attorney doesnt do the right
thing, it poisons the state’s relationship with the private bar.

Wentworth: I think the problem is between the Depart-
ment of Revenue or the administrative agency and its role in
it because the attorney general in our state, it’s usually —
not always any more — the attorney general that is the
attorney for the state agency. And attorneys all, even govern-
ment attorneys, should zealously litigate a case on the point
of view or policy position of the agency even if the taxpayers
disagree with the government policy. That is perfectly ap-
propriate to litigate; that’s our system of justice, to have two
sides equally litigate and then the court decides. I have no
problem with that.

The problem is, I think, that sometimes the tax admin-
istrator goes too far. Like in Stone Bridge, where the regula-
tion went too far. It went beyond what was intended to be
taxed. Similarly, in the Lowe’s case, which I can talk about
only very narrowly because it’s under appeal to the supreme
court, I invalidated a Department of Revenue regulation.
Who knows what will happen to that, but the case stated
that the regulation created something new that the statute it
was interpreting did not include and so it was invalidated.
The case also found against the state on general sales and use
tax law, so it was decided on two independent grounds.
Nonetheless, I think that ic’s our job as the arbiter of the
parties’ argument to do the right thing. I’s our job to apply
the law as ic’s written and not let anybody go beyond that.

Cole: I don’t really have anything to add except on the
point of regulations since we’re bringing up regulations. We
take the view that the regulations — and the [Louisiana]
Supreme Court upheld this — that regulations are binding
on the department but not on us.

If the law is in conflict with a regulation, then we follow
the law. That is not to say that we disregard regulations just
because we don’t like them, but it is fair to say we look
through to the law when it is in the taxpayers’ favor. How-
ever, we do not allow [the Department of Revenue] to get
relief from its own regulations; that would be unfair since it
promulgated them.

This doctrine allows relief to taxpayers, since they are not
involved in making the regulations, but they can reasonably
expect protection when relying upon one.

Ely: I like it. All right, we’re going to move on to Judge
Wentworth’s slides. I like them so much, because they really
answer a lot of the questions that you [the audience] posed
to us regarding what the judges like, what they don’t like,
how to prepare a case, and those kinds of things. So let’s
move over to Judge Wentworth. Judge, will you set up these
slides for us?

Wentworth: Sure. I do alot of speaking. I’'m the only Tax
Court judge in Indiana, so I try to go to various locations
around the state and interest young attorneys and young law
students in practicing state tax law. In addition, I hope to
influence how attorneys behave in a court. I was a practitio-
ner for 20 years, so I probably did some of the things that I
don’t like other people doing right now. But I've been
editing this presentation on how to be persuasive to a judge,
and I will continue to edit it as I see things that I like and
things that I don’t like. So this is my advice to practitioners
about how to best persuade a judge, both in writing and
orally.

Because the judge is not the advocate, it is the role of the
litigating attorney to provide the judge with the tools
needed to find in your favor. Therefore, the first element of
persuasive advocacy is to give the judge the tools — like case
authority, fact scenarios, and equitable rationale such as
laches or something else — that the judge can hang her hat
on. You cannot just hope that a judge will find in your favor
on her own; the judge is not the advocate.

Because the judge is not the advocate, it
is the role of the litigating attorney to
provide the judge with the tools needed
to find in your favor.

It improves your persuasiveness when you are brief.
When I first took the bench, the first brief I read was about
130 pages long. My court had no page limits then. It took
me a week to wade through the whole record. I found that
when attorneys are brief, however, the arguments are much
more organized. You can’t be James Joyce and just write
things as they come into your head, and believe me — that
130-page brief was James Joyce.

Ely: Judge, let me stop you here and bring in the other
two judges. You know, there are two ways to approach this.
We [practitioners] can file a very skeletal notice of appeal or
complaint with you and then file a thorough brief either at

State Tax Notes, July 20, 2015

281

For more State Tax Notes content, please visit www.taxnotes.com.

Jua1u09 Aured paiyl o urewop a1gnd Aue ul 1ybuAdoo wreld 10U saop sisAleuy xe| ‘panlasal S)ybu ||V 'GTOzZ S1sAjleuy xe] (D)



Special Report

the hearing, after the hearing, or maybe as a pre-hearing
brief. Judge Wentworth, Judge Cole, and Judge Thompson,
what do you each favor?

Wentworth: Well, a Department of Revenue case is
initiated by the filing of a petition, then we have an attorney
conference to set up a briefing schedule where first the
petitioner files a brief, then the respondent files a brief, and
then the petitioner files a reply brief. The trial or hearing is
held thereafter.

Cole: Yeah, we follow that model. I mean generally you
have to be careful not to lose something by not raising it, but
I can tell you in a 130-page brief, the length greatly decreases
its chances of being properly read. I say that not just from
what I've been doing as a tax judge, but you know, I recall
my time as a law clerk at the Louisiana Supreme Court,
where you are reading 60, 70 writ applications a week. The
ones that make their point in five pages or less are a lot more
likely to make their point.

We struggle with people who raise 10 grounds for an
exemption, 10 bites at the apple for why something is not
taxable. You prepare for all of that, then you show up at the
hearing, and they really only want to talk about one because
only one has any merit. I would say that makes it much more
difficult to properly prepare for the case, and makes it more
difficult on the litigator to break through; it hurts the
credibility of their good argument to make nine that grasp at
straws. They probably should have focused mostly on the
one winning argument the whole time. So that would be my
comment.

The more the judge knows about your
argument at the hearing, the better he’ll
understand it.

Ely: Judge Thompson?

Thompson: If I got a 130-page brief, it would become a
true paperweight.

That’s about as far as it would get. I like Bruce’s method.
When Bruce files a notice of appeal, he will elaborate and
cite some law. Most people don’t. And I think ic’s an
effective tool, especially if it’s a complicated case involving
legal issues, for the parties to file pre-hearing briefs. The
more the judge knows about your argument at the hearing,
the better he’ll understand it. The better he’ll understand
the witnesses and the points they’re trying to make, and I
think it would be very beneficial. And I can’t emphasize
enough the preciseness with which you need to write. Active
voice. And don’t just put a fact in the brief because it
happens to be a fact that came out at the hearing. If it’s not
relevant to your position, take it out.

There’s a great book called 7he Elements of Legal Style by
Bryan Garner. You know, I mean lictle stuff like instead of
saying “prior to,” say “before.” Two words into one. And
work on that consistently, because when the judge reads
something that’s concise and well-written, he says gosh, this

guy may have a good argument. I understand it, instead of
saying what the heck is he trying to say?

Ely: And he doesn’t like “thereto” and “thereunder,”
either. I would caution you not to use Latin or long words
that are passive. I've learned the hard way.

Thompson: And I think it’s in Judge Wentworth’s slides
up here, but if you have a bad argument but you know the
state’s going to raise it or something that is a good argument
for the state, address it. Take it head on and say, “You know,
I understand this is the argument,” but try to deflect it.

Cole: I did have one follow-up. Sometimes your client is
too invested in the case to be a good witness. So, please
spend extra time preparing them as a witness. Perhaps your
client is a CFO or CPA who needs to understand that if the
law says 2 + 2 = 5, then that means it equals 5, even if their
accounting book tells them something different. I'd do a
great deal of work preparing them as a witness, because I can
tell you that many cases unravel on a witness’s insistence on
spending their time all on something that has nothing to do
with what the case is about. They are not really answering
your questions; they are providing their own narration. I see
that pretty commonly, and it makes it difficult to get to the
relevant facts in the case.

Wentworth: The next slide recommends avoiding the
use of hyperbole. Using provocative adjectives and adverbs,
such as “the taxpayer’s corrupt intent” or “that auditor
should be run out of town on a rail or tarred and feathered
for making the assessment,” does you no good. This is very
distracting. We spend time either laughing at it or trying to
ignore it — and neither reaction improves the persuasive-
ness of your argument. You might use it in a last sentence or
something, but if you've peppered this type of language
throughout your brief, it’s just like using “prior to” instead
of “before”; it’s just distracting the judge from understand-
ing the argument.

Thompson: Don’t use words that aren’t used in com-
mon language, big words, so to speak. I caught myself one
time writing an order and I was going to use the word
“erudite,” and I realized I wasn’t sure how to spell it, so I just
said “smart.”

Wentworth: Judge Thompson just made this next point.
In fact, I think this is the most important element of
persuasion in my presentation: When you are making your
argument, you truly believe you have the strongest position;
nonetheless, all positions have at least one weakness that the
opposing party will no doubt try to exploit. My advice is to
be the first to raise the weakness in your case so that you can
characterize it more favorably right out of the gate — why it
may seem contrary to your position but it really supports
your position because . . . or why this weakness is merely
incidental and should not be given weight. Thus, the el-
ephant in the room is out on the table on your terms — not
the terms of opposing counsel. Also, it leads the judge away
from the weakness, if, God forbid, the judge is the one that
discovers it without any argument to assist her thinking.
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Thompson: You tell the judge, “I'm not scared of it,
because we’ll win anyway.”

Wentworth: It gives the judge tools to see it your way.
Don’t sit down and just have shown the best of your
argument and let the other guy get up there and say, “Well,
judge, this is a horrendous hole in their argument.” If this
happens, the opposing party gets first crack at getting the
judge to agree with them, rather than you influencing the
judge’s thinking first. I think this is a huge benefit to
persuasiveness with the judge.

Cole: I think that’s right. It is especially true with us,
because for the state cases, we sit as a panel of three, and
we've also got a couple of staff attorneys. I strongly recom-
mend people to raise it early because, even though we’re not
generally supposed to consider things that nobody raised,
there have been instances where nobody raised a point —
but you've got five of us lawyers sitting back and looking at
it and talking about it. In the end, somebody is going to
think of it, and you would have been a lot better off if you'd
addressed it, explained it, and if we’d been inoculated
against it along the way.

Wentworth: The next slide has an important point as
well. When I prepare to hear a motion or an oral argument,
I will read every piece of paper that has been filed: all the
briefs and the record if it’s a record review. I'll have read
every single thing, and I'll have read most of the key author-
ity cited, trying to understand each party’s argument. And if
I don’t understand them, I am prepared with lots of ques-
tions to try to understand each argument. If I don’t under-
stand an advocate’s rationale, the chances of my agreeing
with it are slim. Many attorneys stand up before the judge
and merely read from their brief. I've already read the brief.
What I want to know, I ask, so questions are your friends.

Ely: Sounds like Justice Thomas? Sorry . . .

Wentworth: I want to know what I need to understand.
So, my advice is to listen to your judge’s questions. Be
prepared. Know your case better than the judge does. I'll
often ask questions thinking I know how counsel is going to
answer, and they won’t have a clue how to answer. Some-
times it seems that the attorney does not remember their
own case or has not made it their own before coming to
court. Good lawyers, therefore, always welcome a judge’s
questions because they are a window into what the judge is
thinking about your case.

Cole: I always thought it bizarre for counsel to ignore
questions. I mean, I remember a couple of instances along
the way where you ask a pointed question and the answer is:
“Well, judge, I'm going to get to that.” And they then
proceed along with their speech.

And then you get to the end of their argument, and
you’re thinking, “Well, that’s interesting, but it misses the
point.” I think what Judge Wentworth is saying is that the
judge’s question will be critical to your case. That’s probably
where you should pivot your focus.

Ely: In the remaining five minutes, we have two more
questions to cover. So this is going to be the lightning round.

The next one we talked about over breakfast is ADR,
alternate dispute resolution, and the judges’ views on how to
implement that, or if we should, for example, to resolve a lot
of pro se taxpayer appeals and give them a more informal
way to resolve their issues. Or maybe the answer is a small
claims division? Judge Wentworth, what do you think?

Wentworth: Well, to be brief on this, we have pro se
litigants in our court, and all the courts in the state are
deluged with unrepresented litigants. As a result, there is a
big push to get attorneys to represent low-income pro se
litigants. We have used mediation to resolve cases. I've had
two mediations since I've taken the bench, and we have a
50-50 record right now. The problem is that it may take
longer if the mediation does not resolve the case. The Tax
Court has not used ADR, perhaps because it is a more
formal process where the parties give up control.

We are working, however, to get a small claims option to
lessen the number of written opinions the court must write.
Because Tax Court opinions are precedential and may be
appealed to the supreme court, all the opinions are fully
written with the full rationale to fulfill the Tax Court’s
purpose of expressing the view of the tax expert court. We
are considering small claims that would not be precedential
or eligible for appeal, no discovery would be allowed, and
the decision would be written but without rationale and
issued quickly.

Cole: I think ADR could be useful in getting cases
settled. Itis very frustrating to us to do all of this preparatory
work, and then, about three days before trial, the case settles.
I'd encourage the revenue department and the tax bar to
consider whether ADR would be appropriate about four or
five months out. The idea didn’t really ever take off because
you couldn’t get to the central decision-makers. The secre-
tary couldn’t put time aside to deal with it properly.

For small cases, we implemented something that I think
works well. With the consent of the collector, we can do
really small cases over the phone. Almost all those involve
someone who has a prescribed claim — you all call that at
common law a statute of limitations — so it’s a time-barred
claim that you know they’re not going to win anyway, so
why make them drive all the way to Baton Rouge to tell
them that? And that resolves a lot of cases. We also generally
do prescheduled status conferences at 120-day intervals,
unless the parties want their case to be on a stay. The status
conferences are very helpful at moving cases since it will have
the effect of moving the case out of the stack in their office
and putting it on the radar of the respective attorneys
involved.

Thompson: I probably have 300 to 400 pro se taxpayer
appeals ayear, and I welcome them. I mean, these are usually
good people; it’s usually a small amount of money. They
can’t afford an attorney or CPA, and they want their day in
court. A lot of them will file a complaint that simply says, “I
don’towe this money.” And you send the appeal to the Legal
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Division, and they’ll explain why they assessed them. The
taxpayer didn’t report income, they got IRS information,
etc.

And a lot of times, we'll send a preliminary order saying
this is why the department assessed you, and a lot of times
they don’t show up [for the hearing]. Sometimes they do,
and I pretty much know on most of them that they’re going
to owe the money. I travel around the state, so they don’t
have to go too far. But they just want their day in court, and
two hours later they’ll tell me, “Well, judge, I guess I owe the
money. Thank you for explaining why.” And I think that’s
good.

I mean, I've personally dealt with mortgage companies
that have screwed up my account, and I've had to spend
three months trying just to get an answer, so I can under-
stand their frustration. So that’s a part of my practice, if I
can call it that, that I really enjoy. Just giving the taxpayer
their day in court.

Newman: We've discussed this at the National Confer-
ence of State Tax Judges, over and over. Do you feel it’s your
role to have two sides presenting issues and you have to pick
one or the other, or do you try to get the right answer? I guess
ic’s different in a pro se matter where you have one side that
may be sophisticated and the other side that just says, “Why
do I owe this?” But I've had practitioners tell me if I don’t

[This chart was prepared by the AICPA State and Local
Tax Technical Resource Panel and is current as of April 8,
2015. Itis reprinted with permission of the AICPA.] This is an
evolving issue, and the particular rules concerning state tax
tribunals differ in each state, so taxpayers and practitioners
should do their own independent research to verify the cur-
rent rules.

The first 2 columns of the chart is a list of states that do and
do not have a tax adjudication forum that is independent (to
some extent) from the DOR and handles appeals of a variety
of state taxes, not just property taxes. “No” means that the
state does not have an independent forum, “EB” that the
independent forum is located in the executive branch, and
“JB” that the forum is a regular court whose jurisdiction is
limited to tax cases.

The 3rd column of the chart “Allows CPAs authorized to
practice in the states” refers to mobility for accountants —
including out-of-state CPAs being allowed to represent clients
without needing to obtain permission, so a response of Yes
means it is automatic, and No means permission is required or
it is not allowed.

SUMMARY:

No Tribunal — 17 states do not have tribunals (No) —
AR, CA, CO, FL, ME, NE, NV, ND, OK, RI, SD, TN, TX,
UT, VT, VA, WA

Tax Tribunal — 34 states (including DC) have some form
of tax tribunal/court (28 executive branch (EB) + 6 judicial
branch (JB) = 34) (Yes) —

28 EB — AL, AK, DE, DC, GA, ID, IL, IA, KS, KY, LA,
MD, MA, MI, MN, MS, MO, MT, NH, NM, NY, NC, OH,
PA, SC, WV, WI, WY

6]JB — AZ, CT, HI, FN, NJ, OR

CPA Representation

e Five states, AL, DC, MS, NM and WY allow CPAs (in
state and out of state) full rights to represent taxpayers in
all tax matters before an independent tax forum with no
additional steps required.

e There are 11 states that allow CPAs (but with limita-
tions or additional steps required) to represent taxpayers
in some fashion in an independent tax forum (non-
court) in some tax matters.

e These 16 states include (with limitations unless in zzz/-
ics): AL, AK, AZ, DE, DC, GA, 1A, M1, MS, NM, NY,

Chart of States With and Without State Tax Tribunals (as of April 8, 2015)
Prepared by AICPA State and Local Tax Technical Resource Panel

PA, SC, 7X, WV, and WY. Some of the limitations
include: AK (CPAs need to submit power of attorney),
AZ (limited cases), DE (out-of-state CPAs need permis-
sion) (though note that Tax Appeals Board and Division
of Revenue are both located in Department of Finance),
DC, GA (enacted April 19, 2012, CPAs can represent
only in small claims division), IA (CPAs authorized to
practice in the state), LA (with some limitations on
CPAs), MI (CPAs can represent in the tax tribunal, not
in the claims court), MS, NY (NY CPAs allowed, out of
state CPAs, and out of state attorneys need special
permission), SC (tax matters, no unauthorized practice
oflaw), 72X, PA and WV (in-state and out of state CPAs,
but there are strong limitations (that is, questioning a
witness) against unauthorized practice of law) and WY.

e Note that our analysis on CPA representation at a state
tax tribunal is based on our research of state legislation
and state published guidance and does not include
possible restrictions from professional regulatory guide-
lines, such as the International Federation of Accountants
(IFAC), AICPA, and SEC, which might limit the ability
of CPAs to represent clients before certain bodies under
various circumstances. Other regulatory rules (e.g.,
AICPA, IFAC, SEC) might supersede/limit the applica-
tion of the state laws. For example, while the state laws
may be the only laws to consider when providing ser-
vices to a non-restricted (i.e., no-assurance) client,
AICPA, TFAC and SEC independence rules must be
considered when working with restricted clients. In
general, CPAs must apply the most restrictive indepen-
dence rules that apply to them in the context of a service
offering in determining whether they can perform a
certain service.

2015 Enacted legislation — relating to state tax
tribunals

NM — (SB 356) — enacted the Administrative Hearings
Office Act, providing for independent hearing officers and
creates a hearing office separate from the Taxation and Rev-
enue Department for administrative hearings. CPAs may
represent taxpayers. ‘A taxpayer may appear at the hearing on
the taxpayer’s own behalf or may be represented by a bona fide
employee, an attorney, a certified public accountant or, with
respect only to tax imposed pursuant to the Income Tax Act, a
person who is an enrolled agent for federal income tax pur-
poses.” It was signed into law on April 7, 2015. NMSCPA
supported the bill.
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put an issue before your tribunal, I don’t want you talking
about that. And my feeling is, we're setting precedent, how
can you not get the right answer? You know, you don’t want
to be stuck with some precedent that is based on two
[opposing] lawyers deciding they don’t want to argue that
issue.

Thompson: Glenn, I've had a number of cases over the
years with a department attorney and a taxpayer attorney
involved, not even pro se. It will be a complex case, and
they’ll argue A and B on one side and X and Y on the other,
and I'm at a disadvantage because I'm the only one there; I
don’t have anybody to consult with. And I'll look at it, and
Pl say, “Well ... M’s the law. And so I'll declare M’s the law.
You all are wrong. This is the law. This is how it is.”

Newman: And however the tax comes out, based on that
ruling?

Thompson: [Nodding] Because you come to the right
answer. Again, the whole idea of these courts is to come to
the right answer.

Wentworth: And if it’s facts and they didn’t give me
sufficient facts, they lose because they didn’t bring the right
facts. Butific’s a legal issue, I'm the arbiter of the law, and so
I will come to the right answer.

Cole: I would agree with that. We're bound by the rules
of evidence so sometimes you’re handcuffed, but in general,
on the legal questions, you should be able to get the right
answer.

Wentworth: Yes.

Ely: Professor Brunori, last question.

David Brunori: Thank you, Bruce. As Judge Thompson
and Judge Wentworth know, I actually hang out with tax
court judges once in a while.

2015 Proposed legislation — relating to state tax
tribunals —

IA — (HSB 73) — would repeal the state board of tax
review and provide for appeals to go to the Director of
Revenue.

KY — (HB 361) — a taxpayer bill of rights bill, taxpayer
representative includes any accountant, attorney, tax practi-
tioner, or other person designated in writing by a taxpayer to
represent that taxpayer before the department in any matter
relating to taxes administered by the department. Kentucky
legislature has adjourned without considering the bill.

MO — (H 838) — would allow a tax preparer, enrolled
agent, or certified public accountant to represent a client
before the Administrative hearing commission in matters
relating to an assessment or reassessment of taxes.

MT — (SB 413) — would create a Small Claims Division
within the State Tax Appeal Board — CPAs could represent if
issue less than $5,000.

NM — (H 292 and SB 356) — would enact the Admin-
istrative Hearings Office Act, providing for independent hear-
ing officers and creates a hearing office separate from the
Taxation and Revenue Department for administrative hear-
ings. CPAs may represent taxpayers. “A taxpayer may appear
at the hearing on the taxpayer’s own behalf or may be repre-
sented by a bona fide employee, an attorney, a certified public
accountant or, with respect only to tax imposed pursuant to
the Income Tax Act, a person who is an enrolled agent for
federal income tax purposes.” NMSCPA supports the bill.

WA — (SB 5449) — establishes a new tax appeal division
in the court of appeals to resolve tax disputes to create an
independent tax appeal forum within the judicial branch of
government and provides for informal appeals and taxpayer
representation by nonlawyers.

2014 Enacted Legislation — 1 bill in 1 state enacted
legislation relating to state tax tribunals

AL (HI05 Sub.) — effective 10/1/14, created an indepen-
dent tax tribunal. Alabama Tax Tribunal (EB) — CPAs (in
state and out of state) can represent taxpayers if have written
authority or power of attorney. Enacted 3/4/14.

Chart of States With and Without State Tax Tribunals (as of April 8, 2015)
(continued)

2014 Proposed Legislation in addition to the above enacted
legislation, 9 bills in 6 states proposed legislation relating to
state tax tribunals —

KS (H 2413) — would make administrative changes to the
already existing tribunal — would rename the state court of
tax appeals to the state board of tax appeals and deals with
removal of members.

MI (S.1039) — would diminish the role of the profession
on Michigan’s Tax Tribunal. The bill moves the tribunal from
the Department of Treasury to the Department of Licensing
and Regulatory Affairs. It also revises the membership of the
tribunal by deleting a requirement that one seat be held by a
CPA and establishes the requirement that all members of the
tribunal be attorneys.

MO (H 2250) — would allow a tax preparer, enrolled
agent, or certified public accountant to represent his or her
client before the Administrative Hearing Commission in mat-
ters relating to an assessment or reassessment of tax.

OK (S 392) — would create a State Office of Administra-
tive Tax Hearings (EB), an independent office of administra-
tive tax hearings within the executive branch of government.
May be represented by an accountant licensed in the state.
May allow an accountant authorized to practice or licensed in
any other jurisdiction of the United States to appear and
represent a taxpayer for a particular matter.

“Appearances in proceedings conducted by the State Of-
fice of Administrative Tax Hearings may be by the taxpayer, by
an attorney admitted to practice in this state, including an
attorney who is a partner or member of, or is employed by, an
accounting or other professional services firm, by an accoun-
tant licensed in this state, or by an enrolled agentauthorized to
practice before the Internal Revenue Service. The State Office
of Administrative Tax Hearings may allow any attorney or
accountant authorized to practice or licensed in any other
jurisdiction of the United States to appear and represent a
taxpayer in proceedings before the State Office of Adminis-
trative Tax Hearings for a particular matter. In addition, the
State Office of Administrative Tax Hearings may promulgate
rules permitting a taxpayer to be represented by an officer,
employee, partner, or member.”
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Wentworth: I'll be seeing you again soon.

Brunori: Great. [ want to know, and I've heard this from
judges in other states, is your tax court adequately funded?
And do you have a serious backlog of cases? I'd like to know
that.

Wentworth: The budget bill just passed, and I got some
much-needed additional funding to give the Tax Court
similar resources to other appellate courts, which I believe
will take care of a backlog that we've accumulated.

Now it turns out that not everyone defines a backlog the
same way. I consider that a backlog is measured from the
date I take a case under advisement. At that point, the time
to disposition is all on me. Before I took the bench, this time
period was about a year. It has grown to just under two years
now. This is unacceptable. The way to issue more timely
dispositions is to find ways to be more efficient. The output
of a court is directly attributable to the resources available,
which is why I requested an increase from the legislature to
the Tax Court’s budget — giving me the ability to hire

TN (H 961, S 734) — would create the Tennessee Admin-
istrative Tax Tribunal — establishing an independent tax
tribunal within the executive branch of government (EB).
May be represented by an accountant licensed in the state.
May allow an accountant authorized to practice or licensed in
any other jurisdiction of the United States to appear and
represent a taxpayer for a particular matter.

“SECTION 18. (a) Appearances in proceedings con-
ducted by the tax tribunal may be by the taxpayer, by an
attorney admitted to practice in this state, including an attor-
ney who is a partner or member of, or is employed by, an
accounting or other professional services firm, by an accoun-
tant licensed in this state, or by an enrolled agent authorized to
practice before the internal revenue service. The tax tribunal
may allow any attorney or accountant authorized to practice
or licensed in any other jurisdiction of the United States to
appear and represent a taxpayer in proceedings before the tax
tribunal for a particular matter. In addition, the tax tribunal
may promulgate rules and regulations permitting a taxpayer
to be represented by an officer, employee, partner, or mem-
ber.”

WA (SB 6175, SB 6176, H 2635) — would create a new
state tax tribunal (EB) as an agency of state government (and
eliminate the BOTA). Accountants licensed in the state and
accountants authorized to practice and licensed in another
state may appear before the tribunal. Introduced 1/16/14.

“NEW SECTION. Sec. 19. (1) Appearances in proceed-
ings conducted by the tax tribunal may be by the taxpayer, by
an attorney admitted to practice in this state (including an
attorney who is a partner or member of; or is employed by, an
accounting or other professional services firm), by an accoun-
tant licensed in this state, or by an enrolled agent authorized to
represent taxpayers before the federal internal revenue service.
The tax tribunal may allow any attorney or accountant autho-
rized to practice or licensed in any other jurisdiction of the
United States to appear and represent a taxpayer in proceed-
ings before the tax tribunal for a particular matter. In addition,
the tax tribunal may promulgate rules and regulations permit-
ting a taxpayer to be represented by an officer, employee,
partner, or member.”

2013 Enacted Legislation
PA (HB 465) — Act of July 9, 2013, RL. 270, No. 52 —

would reconstitute the Board of Finance and Revenue. CPAs
(in and out of state) would be allowed to represent taxpayers,

Chart of States With and Without State Tax Tribunals (as of April 8, 2015)
(continued)

but limited to no unauthorized practice of law. This was
enacted July 9, 2013, and the new independent board became
effective April 1, 2014.

2013 Proposed Legislation 11 bills in 8 states had proposed
legislation relating to state tax tribunals —

AL (H 264, S 223) — would have created independent tax
tribunal Alabama Tax Appeals Commission (EB) — CPAs (in
state and out of state) could represent taxpayers if have written
authority or power of attorney. Alabama’s legislative session
ended without passing this legislation.

CO (HB 13-1140) — would have created the Colorado
independent tax appeal court — (JB), CPAs (in state can
represent taxpayers (and out of state on particular matters)).
Colorado’s legislative session ended without passing this leg-
islation.

IA (HB 1446) — would have provided for a study of the
effectiveness of the state’s current administrative processes for
tax matters and the feasibility of consolidating these processes
under a tax appeals court. (HSB 228) — would have required
a study by Jan. 8, 2014, of the current administrative appeals
processes for tax matters and make recommendations for
changes if necessary and study the possibility of creating a new
consolidated tax appeal board.

KS — (HB 2413) — would have changed court to board
— CPAs would not be allowed to represent to the board.

LA — (HB 585, HB 515) — HB 585 would have created
a Tax Court (JB), CPAs (in and out of state) would be allowed
to represent taxpayers if the CPA passes a test. HB 515 does
not have language referencing the ability of CPAs to represent
their clients.

OK (SB 392) — would have created the State Office of
Administrative Tax Hearings (EB), CPAs (in and out of state)
would be allowed to represent taxpayers.

PA (HB 465) — Act of July 9, 2013, PL. 270, No. 52 —
reconstituted the Board of Finance and Revenue. CPAs (in
and out of state) would be allowed to represent taxpayers, but
limited to no unauthorized practice of law. This was enacted
July 9,2013, and the new independent board became effective
April 1, 2014.

TN (SB 0734, H 961) — would have created an indepen-
dent tax tribunal within the executive branch (EB), CPAs (in
state can represent taxpayers (and out of state on particular
matters)).

TX (HB 2488) — would have created a tax tribunal (EB)
— with authorized representatives including an accountant
licensed in this State or any other jurisdiction of the United
States.
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additional legal staff and bringing our resources closer to
those available to the other appellate courts.

The Tax Court has asked the tax section of the state bar
association to make recommendations regarding the small
claims option I spoke about earlier. Both the additional legal
staff and a small claims option will positively impact the
time it takes to issue decisions. Moreover, the supreme court
task force is reviewing other structural or other improve-
ments with an eye to increasing the efficiency of disposi-
tions.

Cole: Generally, if you want a case heard, we can have it
heard within four to five months. The backlog we have is
when people don’t want their cases heard. We always hear
that they were working on a settlement. Nine years later,
maybe we should do something about that settlement you
all have been working on. We’ve taken a stance; we have a
policy where if a couple of years has gone by and you haven’t
asked for a trial, we're just going to set it for hearing, unless
you file a joint motion for a stay. That way it is on you if your
case is not being heard.

As to resources, what I worked on last year added quite a
bit of resources to the board; that money is paid by the
locals, so it’s not coming from the state’s coffers. Our state is
in a budget crunch, but it was OK with the fact that we were
getting more money, because it wasn’t coming from their
pocket.

My predecessor, who now sits on the First Circuit Court
of Appeal, had been in the Legislature, so he went and got
additional resources when he was appointed. We can always
use more resources, and we could be more efficient with
another staff attorney and another staff clerk, but we’re not
in terrible shape on resources.

Thompson: David, I have three people in my office: Me,
a paralegal, and a secretary. And I thought what we did was
smart. We were in the revenue department [until last Octo-
ber] and got funded through the department. And what we
put in the [2014] legislation is that the Tax Tribunal would
be funded through the Revenue Administrative Fund, and
they get unlimited money, basically. And so because of the
budget crunch, you know, a lot of the agencies are getting
cut 10 and 20 percent, but we didn’t. So we're just getting
money through the revenue department, so we’re suffi-
ciently funded. So we haven’t had a problem with that.

Ely: Well, I think you could use a staff attorney or an
extra law clerk.

Thompson: I'll take that under advisement.

Post-Session Question

Ely e-mailed the judges another question after the ses-
sion. Their responses are below.

Ely: Final question, and one posed by State Tax Notes.
What do you see as the benefits of an independent tax
tribunal — one that is independent both in fact and in
appearance?

Thompson: I have a somewhat unique perspective on
the importance of having an independent tax tribunal,

because I have served as both an administrative law judge
within the Alabama Department of Revenue, and since
October 2, 2014, as chief judge in the newly established
Alabama Tax Tribunal, which is an independent executive
branch agency.

As the department’s only administrative law judge, I
always attempted to decide cases in an impartial, fair man-
ner. To that end, I always fully addressed all issues raised by
the parties, so that my analysis and logic was apparent. I still
do so. A judge should never issue a ruling without an
analysis of how the result was reached. While one party or
the other may not like the decision, when a judge fully
explains the rationale and logic behind a decision, it should
become apparent to any fair-minded individual that the case
was fairly and impartially, and hopefully, correctly decided.

But regardless of how independent and impartial in fact
an in-house judge may be, some taxpayers will nonetheless
suspect that they will not receive a fair ruling because the
judge is employed (and controlled) by the revenue depart-
ment. Having an independent tax court is thus essential and
assures taxpayers that they will get a fair hearing.

Regardless of how independent and
impartial in fact an in-house judge may
be, some taxpayers will nonetheless
suspect that they will not receive a fair
ruling because the judge is employed
(and controlled) by the revenue
department.

In my years as the revenue department’s administrative
law judge, most of the revenue commissioners treated me
and my position with respect and did not attempt either
directly or indirectly to influence my decisions, with one
glaring exception. In the mid-1990s, several revenue depart-
ment employees who didn’t like that I occasionally ruled
against the department attempted to poison the then-
commissioner against me. They told him that I was friends
with and favored various tax attorneys who had cases with
the department and that as principal author of the Alabama
Taxpayers’ Bill of Rights and Uniform Revenue Procedures
Act, which the Alabama Legislature unanimously passed in
1992, I had intentionally skewed the law to favor taxpayers
and put the department at a disadvantage.

The commissioner was more than willing to believe
them. He immediately ordered an audit of my Alabama
income tax returns going back 10 years. Three revenue
department special agents investigated my past house and
land transactions, interrogated various of my friends and a
past partner in a non-tax-related business transaction, and
they even contacted a country club that I belonged to see if
a third party had paid my initiation fee and was paying my
monthly dues. The witch hunt abruptly ended only when
the department audit showed that I owed no tax and was, in
fact, due refunds in two of the open years. Importantly, one
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of my accusers and the commissioner became embroiled in
a very public dispute with certain members of the Alabama
Legislature. The heat was suddenly off of me and on them,
much to my relief.

The above is a drastic example that illustrates the advan-
tages of having a truly independent tax tribunal, of whatever
name. [ feel sure that most in-house administrative law
judges and hearings officers attempt to be fair and unbiased.
But in such cases, it is human nature for a taxpayer to
suspect that the administrative law judge or hearing officer
may favor the state, to curry favor with his or her employer.
Having an independent tax court or tribunal resolves that
problem, be it real or only perceived.

Wentworth: First, | agree with Judge Thompson’s sage
response. The importance of a tax court or a tax tribunal
being independent of the tax administrator cannot be over-
stated. Indeed, the perception that decisions would favor
taxation when the judge is employed by, reviewed by, and
paid by the very agency he or she reviews is impossible to
refute. Even though judges in that circumstance would be
committed to impartiality, this reality would not convince
the public that the decisions were truly impartial given the
structural hierarchy.

The Indiana Tax Court is one of six judicial branch tax
courts. This is the gold standard of independence. Not only
is a judicial tax court free of any perceived or real influence
by the administrative agency it reviews, but it is also free of
any perceived or real influence that could be exerted by the
executive branch. This influence can rear its head when least
expected when dealing with budgetary recommendations,
salary considerations of judicial staff — if not the judge
herself — and other insidious ways. One important func-

tion of the judicial branch is to review executive branch
actions; therefore, a quasi-judicial tax tribunal cannot exer-
cise the same degree of independent review as a judicial
branch tax court cloaked by the constitutional precept of
separation of powers.

Cole: An independent tribunal is key to having an op-
portunity for a fair appeal process. I would say that the
tax-specialized nature of the tribunal is also critically impor-
tant. The consternation with the local tax appeal system
came from both the hometown feel of going to a local judge
and the total lack of basic tax knowledge by those judges.

The Indiana Tax Court is one of six
judicial branch tax courts. This is the
gold standard of independence.

The growing complexity of state and local tax law, both
in law and due to the modern economy, necessitates a
decision-maker with the proper technical background and
perspective. By bringing local tax cases to the BTA, we have
inserted both independence and tax experience into the
review process. The result has been a more uniform and
logical jurisprudence.

Tribunals that are not independent obviously can be
driven by concerns over the need for revenue, the need to
support the departmental line on policies, or a fear of
offending departmental bigwigs. An independent tribunal is
better in fact and is far superior in perception. The impar-
tiality can help inspire confidence in the fairness of the
process.
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